Pinkley Park Playground Improvements

ORIGINAL — COPY TO USE

CITY OF COSTA MESA
PUBLIC WORKS AGREEMENT FOR
INSTALLATION OF PLAYGROUND EQUIPMENT

THIS PUBLIC WORKS AGREEMENT (“Agreement”), dated December 17, 2018
(“Effective Date”), is made by the CITY OF COSTA MESA, a political subdivision of the
State of California (“CITY”), and PLAYCORE WISCONSIN, INC., a Wisconsin corporation
DBA GAME TIME (“CONTRACTOR").

CITY desires to construct the public work and improvements described below
under Scope of Work, Paragraph 1 (“Work™).

ACCORDINGLY, the parties hereto agree as follows:

1. SCOPE OF WORK.

The Work consists of removal of the existing playground equipment and instaliation
of new playground equipment and surfacing at Pinkley Park, located at 360 Ogle St.,
Costa Mesa, as more fully described herein.

The Work is further described in the “Contract Documents” referred to below.

The Project is known as the Pinkley Park Playground Improvements Project (the
“Project”).

2. CONTRACT DOCUMENTS.

The complete Agreement consists of the following documents relating to the
Project: this Agreement; CONTRACTOR’s quote, attached hereto as Exhibit A; U.S
Communities Contract No. 2017001134 between the City of Charlotte, North Carolina and
CONTRACTOR dated July 1, 2017, attached hereto as Exhibit B; the provisions of the

most current edition of The Greenbook: Standard Specifications for Public Works
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Construction (“The Greenbook”); Faithful Performance Bond and Labor and Material
Bond, including agent’s Power of Attorney for each Bond, attached hereto as Exhibit C;
certificates of insurance, attached hereto as Exhibit D; and all addenda setting forth any
modifications or interpretations of those documents. The documents attached hereto are
incorporated herein by this reference. The Greenbook is incorporated by reference as if
fully set forth herein. The documents comprising the complete Agreement will be referred
to as the “Contract Documents.”

All of the Contract Documents are intended to complement one another, so that
any Work called for in one and not mentioned in another is to be performed as if
mentioned in all documents.

In the event of an inconsistency in the Contract Documents, the terms of this
Agreement shall prevail over all other Contract Documents.

The Contract Documents constitute the entire agreement between the parties and
supersede any and all other writings and oral negotiations.

3. CITY’S REPRESENTATIVE.

The CITY’s Representative is Robert Ryan, referred to herein as the Project
Manager (“Project Manager”).

4. SCHEDULE.

All Work shall be performed in accordance with the schedule approved on behalf
of CITY by the Project Manager, and in accordance with the time of performance set forth
in Paragraph 7.

5. EQUIPMENT - PERFORMANCE OF WORK.

CONTRACTOR shall furnish all tools, equipment, apparatus, facilities, labor and

materials necessary to perform and complete the Work of construction in a good and
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workmanlike manner in strict conformity with the Contract Documents.

The equipment, apparatus, facilities, labor and material shall be furnished and
such Work performed and completed as required in the plans and specifications to the
satisfaction of the Project Manager or his or her designee, and subject to his or her
approval.

6. CONTRACT PRICE.

Ninety-Two Thousand Two Hundred Thirty-Seven Dollars and Sixty-Nine Cents
($92,237.69).

7. TIME OF PERFORMANCE.

CONTRACTOR shall commence Work by the date specified in CITY’s Notice to
Proceed, unless a later date is agreed upon in writing by the parties. The Work shall be
completed within ninety (90) working days from the first day of commencement of the
Work.

8. TERMINATION.

(@) Termination for Convenience.

CITY may terminate this Agreement at any time, with or without cause, by
providing thirty (30) days’ written notice to CONTRACTOR.

(b)  Termination for Breach of Contract.

(i) If CONTRACTOR refuses or fails to prosecute the Work or
any severable part of it with such diligence as will ensure its timely completion, or if
CONTRACTOR fails to complete the Work on time, or if CONTRACTOR, or any
subcontractor, violates any of the provisions of the Contract Documents, the Project
Manager may give written notice to CONTRACTOR and CONTRACTOR's sureties of the

CITY’s intention to terminate this Agreement; and, unless within five (5) days after the
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serving of that notice, such conduct shall cease and arrangements for the correction
thereof be made to the satisfaction of the CITY, this Agreement may he terminated at the
option of CITY effective upon CONTRACTOR’s receipt of a second notice sent by the
CITY indicating that the CITY has exercised its option to terminate.

(ii) If CONTRACTOR is adjudged bankrupt or files for any relief
under the Federal Bankruptcy Code or State insolvency laws, this Agreement shall
automatically terminate without any further action or notice by CITY.

(i)  If CONTRACTOR is in breach of any material provision of this
Agreement, CITY may immediately terminate this Agreement by providing written notice
to CONTRACTOR of same.

9. LIQUIDATED DAMAGES.

In the event the Work is not completed, for any reason, within the time required
including any approved extensions of time, and to the satisfaction of the Project Manager,
CITY may, in addition to any other remedies, equitable and legal, including remedies
authorized by Paragraph 8 of this Agreement, charge to CONTRACTOR or its sureties,
or deduct from payments or credits due CONTRACTOR, a sum equal to $250.00 as
liguidated damages for each day beyond the date provided for the completion of such
Work.

The parties hereto agree that the amount set forth above, as liquidated damages
constitutes a fair and reasonable estimate of the costs the CITY would suffer for each day
that the CONTRACTOR fails to meet the performance schedule. The parties hereby
agree and acknowledge that the delays in the performance schedule will cause CITY to

incur costs and expenses not contemplated by this Agreement.
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10. PERFORMANCE BY SURETIES.

In the event CONTRACTOR fails or refuses to perform the Work, CITY may
provide CONTRACTOR with a notice of intent to terminate as provided in Paragraph 8,
of this Agreement. The CITY shall immediately give written notice of such intent to
terminate to CONTRACTOR and CONTRACTOR's surety or sureties, and the sureties
shall have the right to take over and perform this Agreement; provided, however, that the
sureties must, within five (5) days after CITY’s giving notice of termination, (a) give the
CITY written notice of their intention to take over the performance of this Agreement; (b)
provide adequate assurances, to the satisfaction of the CITY that the Work shall be
performed diligently and in a timely manner; and (c) must commence performance thereof
within five (5) days after providing notice to the CITY of their intention to take over the
Work. Upon the failure of the sureties to comply with the provisions set forth above, CITY
may take over the Work and complete it, at the expense of CONTRACTOR, and the
CONTRACTOR and the sureties shall be liable to CITY for any excess costs or damages
including those referred to in Paragraph 9, incurred by CITY. In such event, CITY may,
without liability for so doing, take possession of such materials, equipment, tools,
appliances, Contract Documents and other property belonging to CONTRACTOR as may
be on the site of the Work and reasonably necessary therefor and may use them to
complete the Work.

11. DISPUTES PERTAINING TO PAYMENT FOR WORK.

Should any dispute arise respecting whether any delay is excusable, or its
duration, or the value of the Work done, or of any Work omitted, or of any extra Work
which CONTRACTOR may be required to do, or respecting any payment to

CONTRACTOR during the performance of this Agreement, such dispute shall be decided
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by the Project Manager, and his or her decisions shall be final and binding upon
CONTRACTOR and its sureties.

12. SUPERINTENDENCE BY CONTRACTOR.

At all times during performance of the Work, CONTRACTOR shall give personal
superintendence or have a competent foreman or superintendent on the worksite, with
authority to act for CONTRACTOR.

13.  INSPECTION BY CITY.

CONTRACTOR shall at all times maintain proper facilities and provide safe access
for inspection by CITY to all parts of the Work and to all shops on or off-site where the
Work or portions of the Work, are in preparation. CITY shall have the right of access to
the premises for inspection at all times. However, CITY shall, at all times, comply with
CONTRACTOR's safety requirements on the job site.

14. CARE OF THE WORK AND OFF-SITE AUTHORIZATION.

CONTRACTOR warrants that it has examined the site of the Work and is familiar
with its topography and condition, location of property lines, easements, building lines
and other physical factors and limitations affecting the performance of this Agreement.
CONTRACTOR, at CONTRACTOR's sole cost and expense, shall obtain any permission,
and all approvals, licenses, or easements necessary for any operations conducted off the
premises owned or controlled by CITY. CONTRACTOR shall be responsible for the
proper care and protection of all materials delivered to the site or stored off-site and for
the Work performed until completion and final inspection and acceptance by CITY. The
risk, damage or destruction of materials delivered to the site or to Work performed shall

be borne by CONTRACTOR.
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15. PAYMENTS TO CONTRACTOR.

On or before the last Monday of each and every month during the performance of
the Work, CONTRACTOR shall meet with the Project Manager or his or her designee to
determine the quantity of pay items incorporated into the improvement during that month.
A “Progress Payment Order” will then be jointly prepared, approved, and signed by the
Project Manager and the CONTRACTOR setting forth the amount to be paid and
providing for a five percent (5%) retention. Upon approval of the progress payment order
by the Project Manager, or his or her designee, it shall be submitted to CITY’s Finance
Department and processed for payment by obtaining approval from the City Council to
issue a warrant.

Within three (3) days following City Council’'s approval to issue a warrant, CITY
shall mail to CONTRACTOR a warrant for the amount specified in the progress payment
order as the amount to be paid. The retained five percent (5%) shall be paid to
CONTRACTOR thirty-five (35) days after the recording of the Notice of Completion of the
Work by the COUNTY and after CONTRACTOR shall have furnished releases of all
claims against CITY by persons who furnished labor or materials for the Work, if required
by CITY.

Upon the request of CONTRACTOR and at its expense, securities equivalent to
the amount withheld pursuant to the foregoing provisions may be presented to CITY for
substitution for the retained funds. If CITY approves the form and amount of the offered
securities it will release the retained funds and will hold the securities in lieu thereof.
CONTRACTOR shall be entitled to any interest earned on the securities.

In the event that claims for property damage or bodily injury are presented to CITY

arising out of CONTRACTOR'’s or any subcontractor's Work under this Agreement; CITY
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shall give notice thereof to CONTRACTOR, and CONTRACTOR shall have thirty-five (35)
days from the mailing of any such notice to evaluate the claim and to settle it by whole or
partial payment, or to reject it, and to give notice of settlement or rejection to CITY. If CITY
does not receive notice within the above-mentioned 35-day period that the claim has been
settled, and if the Project Manager, after consultation with the City Attorney, determines
that the claim is meritorious, CITY may pay the claim or a portion of it in exchange for an
appropriate release from the claimant, and may deduct the amount of the payment from
the retained funds that would otherwise be paid to CONTRACTOR upon completion of
the Work; provided, however, that the maximum amount paid for any one claim pursuant
to this provision shall be One Thousand Dollars ($1,000.00), and the maximum amount
for all such claims in the aggregate paid pursuant to this provision shall be Five Thousand
Dollars ($5,000.00).

16. PROMPT PAYMENT OF SUBCONTRACTORS.

The CONTRACTOR agrees to pay each subcontractor under this Agreement for
satisfactory performance of its contract no later than seven (7) days from the receipt of
each payment the CONTRACTOR receives from CITY.

The CONTRACTOR agrees further to release retainage payments to each
subcontractor within thirty (30) days after the subcontractor's work is satisfactorily
completed.

Any delay or postponement of payment from the above referenced time frame may
occur only for good cause following written approval of the CITY.

17. CONTRACT SECURITY AND GUARANTEE.

Unless previously provided by CONTRACTOR to CITY, CONTRACTOR shall

furnish, concurrently with the execution of this Agreement, the following: (1) a surety bond
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in an amount equal to one hundred percent (100%) of the contract price as security for
the faithful performance of this Agreement, and (2) a separate surety bond in an amount
equal to at least one hundred percent (100%) of the contract price as security for the
payment of all persons furnishing labor or materials in connection with the Work under
this Agreement. Sureties for each of the bonds and the forms thereof shall be satisfactory
to CITY. In addition, such sureties must be authorized to issue bonds in California;
sureties must be listed on the latest revision to the U.S. Department of the Treasury
Circular 570; and must be shown to have sufficient bonding capacity to provide the bonds
required by the Contract Documents.

CONTRACTOR shall provide a certified copy of the certificate of authority of the
surety issued by the Insurance Commissioner; a certificate from the clerk of the county in
which the court or officer is located that the certificate of authority of the surety has not
been surrendered, revoked, canceled, annulled, or suspended or, in the event that it has,
that renewed authority has been granted; and copies of the surety’s most recent annual
statement and quarterly statement filed with the Department of Insurance pursuant to
Article 10 (commencing with Section 900) of Chapter 1 of Part 2 of Division 1 of the
Insurance Code.

CONTRACTOR guarantees that all materials used in the Work and all labor
performed shall be in conformity with the Contract Documents including, but not limited
to, the standards and specifications set forth in the most current edition of The Greenbook.
CONTRACTOR shall, at its own expense, make any and all repairs and replacements
that shall become necessary as the result of any failure of the Work to conform to the
aforementioned Contract Documents, and standard specifications; provided, however,

that CONTRACTOR shall be obligated under this provision only to the extent of those
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failures or defects of which he is given notice within a period of twelve (12) months from
the date that the Notice of Completion is recorded.

The rights and remedies available to CITY pursuant to this provision shall be
cumulative with all rights and remedies available to CITY pursuant to statutory and
common law, which rights and remedies are hereby expressly reserved, and neither the
foregoing guarantee by CONTRACTOR nor its furnishing of the Bonds, nor acceptance
thereof by CITY, shall constitute a waiver of any rights or remedies available to CITY
against CONTRACTOR.

18. INDEMNIFICATION.

CONTRACTOR agrees to protect, defend, indemnify and hold harmless CITY and
its elected and appointed boards, officers, agents, and employees from any and all
claims, liabilities, expenses, or damages of any nature, including attorney fees, for injury
to or death of any person, and for injury or damage to any property, including
consequential damages of any nature resulting therefrom, arising out of or in any way
connected with the performance of this Agreement. The defense obligation provided for
hereunder shall apply without any advance showing of negligence or wrongdoing by the
CONTRACTOR, its employees, and/or authorized subcontractors, but shall be required
whenever any claim, action, complaint, or suit asserts as its basis the negligence, errors,
omissions or misconduct of the CONTRACTOR, its employees, and/or authorized
subcontractors, and/or whenever any claim, action, complaint or suit asserts liability
against the CITY, its elected officials, officers, agents and employees based upon the
work performed by the CONTRACTOR, its employees, and/or authorized subcontractors
under this Agreement, whether or not the CONTRACTOR, its employees, and/or

authorized subcontractors are specifically named or otherwise asserted to be liable.
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Notwithstanding the foregoing, the CONTRACTOR shall not be liable for the defense or
indemnification of the CITY for claims, actions, complaints or suits arising out of the sole
active negligence or willful misconduct of the CITY. This provision shall supersede and
replace all other indemnity provisions contained either in the CITY'’s specifications or
CONTRACTOR’s proposal, which shall be of no force and effect.

CONTRACTOR shall comply with all of the provisions of the Workers’
Compensation insurance laws and Safety in Employment laws of the State of California,
including the applicable provisions of Divisions 4 and 5 of the California Labor Code and
all amendments thereto and regulations promulgated pursuant thereto, and all similar
State, Federal or local laws applicable; and CONTRACTOR shall indemnify and hold
harmless CITY from and against all claims, liabilities, expenses, damages, suits, actions,
proceedings and judgments, of every nature and description, including attorney fees, that
may be presented, brought or recovered against CITY for or on account of any liability
under or failure to comply with any of said laws which may be incurred by reason of any
Work performed under this Agreement by CONTRACTOR or any subcontractor or others
performing on behalf of CONTRACTOR.

CITY does not, and shall not, waive any rights against CONTRACTOR which it
may have by reason of the above hold harmless agreements, because of the acceptance
by CITY or the deposit with CITY by CONTRACTOR of any or all of the insurance policies
described in Paragraph 19 of this Agreement.

The hold harmless agreements by CONTRACTOR shall apply to all liabilities,
expenses, claims, and damages of every kind (including but not limited to attorney fees)
incurred or alleged to have been incurred, by reason of the operations of CONTRACTOR

or any subcontractor or others performing on behalf of CONTRACTOR, whether or not
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such insurance policies are applicable. CONTRACTOR shall require any and all tiers of
subcontractors to afford the same degree of indemnification to the CITY OF COSTA
MESA and its elected and appointed boards, officers, agents, and employees that is
required of CONTRACTOR and shall incorporate identical indemnity provisions in all
contracts between CONTRACTOR and all tiers of its subcontractors.

In the event that CONTRACTOR and CITY are sued by a third party for damages
caused or allegedly caused by negligent or other wrongful conduct of CONTRACTOR, or
by a dangerous condition of CITY’s property created by CONTRACTOR or existing while
the property was under the control of CONTRACTOR, CONTRACTOR shall not be
relieved of its indemnity obligation to CITY by any settlement with any such third party
unless that settlement includes a full release and dismissal of all claims by the third party
against the CITY.

19. INSURANCE.

CONTRACTOR shall not commence Work under this Agreement until it has
obtained all insurance required under this section and CITY has approved the insurance
as to form, amount, and carrier, nor shall CONTRACTOR allow any subcontractor to
commence any Work until all similar insurance required of the subcontractor has been
obtained and approved.

Neither the failure of CONTRACTOR to supply specified insurance policies and
coverage, nor the failure of CITY to approve same shall alter or invalidate the provisions
of Paragraph 18 of this Agreement.

A. Workers' Compensation Insurance.

CONTRACTOR shall obtain and maintain during the life of this Agreement

workers’ compensation insurance and, if any Work is sublet, CONTRACTOR shall require
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all tiers of subcontractors to obtain workers’ compensation insurance.

All workers’ compensation insurance policies shall provide that the
insurance may not be canceled without thirty (30) days’ advance written notice of such
cancellation to CITY.

CONTRACTOR agrees to waive, and obtain endorsements from its
workers’ compensation insurer waiving, subrogation rights under its workers’
compensation insurance policy against the CITY and to require each of its subcontractors,
if any, to do likewise under their workers' compensation insurance policies.

B. Liability Insurance Coverage.

CONTRACTOR shall obtain and maintain during the life of this Agreement
the following insurance coverage:

(1)  Commercial General Liability, including coverage for
premises-operations, products/completed operations hazard, blanket contractual, broad
form property damage, and independent contractors. In addition, CONTRACTOR shall
obtain and maintain during the life of this Agreement each of the following insurance
coverage which are not stricken out and initialed by the Project Manager: Explosion and
collapse hazard, underground hazard, personal injury, and automobile liability, including
owned, hired, and non-owned vehicles. All insurance coverage shall have limits of not
less than $1,000,000.00 combined single limits, per occurrence and aggregate.

(2) Below are approved endorsements which satisfy the basic
insurance requirements contained in contracts entered into by City of Costa Mesa. These
have been approved by the City Attorney’'s Office. The terms of any specific contract with
the City are controlling. Prior to the commencement of any work, the City requires that

the Engineer receive Certificates of Insurance in DUPLICATE for liability coverage of at
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least $1,000,000.00 combined single limits, per occurrence and in the aggregate.
Endorsements to the policies providing the above insurance shall be obtained by
CONTRACTOR, adding the following three provisions:

(i) Additional Insured:

“The City of Costa Mesa and its elected and appointed
boards, officers, agents, and employees are additional insureds during and until
completion of the work with respect to the subject project and agreement.”

(i) Notice:

“Said policy shall not terminate, nor shall it be canceled nor
the coverage reduced, until thirty (30) days after written notice is given to CITY.”

(i) Other Insurance:

“Any other insurance maintained by the City of Costa Mesa
shall be excess and not contributing with the insurance provided by this policy.”

If any of such policies provide for a deductible or self-insured retention to provide
such coverage, the amount of such deductible or self-insured retention shall be approved
in advance by CITY. No policy of insurance issued as to which the CITY is an additional
insured shall contain a provision which requires that no insured except the named insured
can satisfy any such deductible or self-insured retention.

20. PROOF OF INSURANCE.

Prior to commencement of the Work, CONTRACTOR shall furnish CITY, through
the Project Manager, proof of compliance with the above insurance requirements in a
form satisfactory to the Risk Management.

21. LEGAL WORK DAY - PENALTIES FOR VIOLATION.

Eight (8) hours of labor shall constitute a legal day’s work during any one (1)
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calendar day. CONTRACTOR shall forfeit to CITY the sum of Twenty-Five Dollars
($25.00) for each workman employed in the execution of this Agreement by
CONTRACTOR or by any subcontractor for each calendar day during which such
workman is required or permitted to work more than eight (8) hours in any one calendar
day and 40 hours in any one calendar week in violation of California Labor Code Sections
1810 through 1815, inclusive.

22. PREVAILING WAGE SCALE.

CONTRACTOR shall comply in all respects with the Davis-Bacon Act (40 U.S.C.
section 276a) and with California Labor Code sections 1770 et seq., including the keeping
of all records required by the provisions of Labor Code section 1776.

CONTRACTOR shall furnish each week to CITY’s Project Administration Division
a statement with respect to the wages of each of its employees during the preceding
weekly payroll period.

23. COMPLIANCE WITH ALL LAWS.

CONTRACTOR shall, at its own cost and expense, comply with all applicable local,
state, and federal laws, regulations, and requirements in the performance of this
Agreement, including but not limited to laws regarding health and safety, labor and
employment, and wage and hours.

24. DRUG-FREE WORKPLACE POLICY.

CONTRACTOR, upon notification of the award of this Agreement, shall establish
a Drug-Free Awareness Program to inform employees of the dangers of drug abuse in
the workplace, the penalties that may be imposed upon employees for drug abuse
violations occurring in the workplace, and the employee assistance programs available

to employees. Each employee engaged in the performance of a CITY contract must be
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notified of this Drug-Free Awareness Program, and must abide by its terms.
CONTRACTOR shall conform to all the requirements of CITY’s Policy No. 100-5,
attached hereto as Exhibit E. Failure to establish a program, notify employees, or inform
the CITY of a drug-related workplace conviction will constitute a material breach of
contract and cause for immediate termination of the contract by the CITY.

25. NON-DISCRIMINATION.

In performing this Agreement, CONTRACTOR will not engage in, nor permit its
agents to engage in, discrimination in employment of persons because of their race,
religion, color, national origin, ancestry, physical handicap, medical condition, marital
status or sex, or sexual orientation, except as permitted pursuant to Section 12940 of the
Government Code. Violation of this provision may result in the imposition of penalties
referred to in Section 1735 of the California Labor Code.

26. CONTRACT ASSURANCE.

The CONTRACTOR or subcontractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this Agreement. The CONTRACTOR
shall carry out applicable requirements of 49 CFR part 26 in the award and administration
of DOT-assisted contracts. Failure by the CONTRACTOR to carry out these requirements
is a material breach of this Agreement, which may result in the termination of this
Agreement or such other remedy as recipient deems appropriate.

The CONTRACTOR will require that the above provision is included in all
subcontracts.

27. PROVISIONS CUMULATIVE.

The provisions of this Agreement are cumulative and in addition to, and not in

limitation of, any other rights or remedies available to CITY.
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28. NOTICES.

It shall be the duty and responsibility of CONTRACTOR to notify all tiers of
subcontractors and material men of the following special notice provision; namely, all
preliminary 20-day notices or stop notices shall be directed only to the City Clerk and to
no other department, and shall be either personally delivered or sent by certified mail,
postage prepaid.

All other notices shall be in writing and delivered in person or sent by certified mail,
postage prepaid. Notices required to be given to CITY pursuant to this Agreement shall
be addressed as follows:

City of Costa Mesa

77 Fair Drive

Costa Mesa, CA 92626

Attn: Robert Ryan

Notices required to be given to CONTRACTOR shall be addressed as follows:

PlayCore Wisconsin, Inc. DBA GameTime

150 Playcore Drive SE

Fort Payne, AL 35967

Attn: Donald King

Notices required to be given to CONTRACTOR’s sureties shall be addressed as
follows:

Berkley Insurance Company

818 West Seventh Street, Suite 930

Los Angeles, CA 90017

Attn: Vivian Imperial

29. INDEPENDENT CONTRACTOR.

The parties hereto acknowledge and agree that the relationship between CITY and
CONTRACTOR is one of principal and independent contractor and no other. All
personnel to be utilized by CONTRACTOR in the performance of this Agreement shall be

employees of CONTRACTOR and not employees of the CITY. CONTRACTOR shall pay
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all salaries and wages, employer’'s social security taxes, unemployment insurance and
similar taxes relating to employees and shall be responsible for all applicable withholding
taxes. Nothing contained in this Agreement shall create or be construed as creating a
partnership, joint venture, employment relations, or any other relationship except as set
forth between the parties. The parties specifically acknowledge and agree that
CONTRACTOR is not a partner with CITY, whether general or limited, and no activities
of CITY or CONTRACTOR or statements made by CITY or CONTRACTOR shall be
interpreted by any of the parties hereto as establishing any type of business relationship
other than an independent contractor relationship.

30. PERSELIGIBILITY INDEMNIFICATION.

In the event that CONTRACTOR or any employee, agent, or subcontractor of
CONTRACTOR providing services under this Agreement claims or is determined by a
court of competent jurisdiction or the California Public Employees’ Retirement System
(PERS) to be eligible for enroliment in PERS as an employee of the CITY,
CONTRACTOR shall indemnify, defend, and hold harmless CITY for the payment of any
employee and/or employer contributions for PERS benefits on behalf of CONTRACTOR
or its employees, agents, or subcontractors, as well as for the payment of any penalties
and interest on such contributions, which would otherwise be the responsibility of CITY.

Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONTRACTOR and any of its employees, agents, and
subcontractors providing service under this Agreement shall not qualify for or become
entitled to, and hereby agree to waive any claims to, any compensation, benefit, or any

incident of employment by CITY, including but not limited to eligibility to enroll in PERS
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as an employee of CITY and entitlement to any contribution to be paid by CITY for
employer contribution and/or employee contributions for PERS benefits.

31.  VALIDITY.

The invalidity in whole or in part of any provision of this Agreement shall not void
or affect the validity of any of the other provisions of this Agreement.

32. GOVERNING LAW.

This Agreement shall be governed by and construed in accordance with the laws
of the State of California. Any legal action relating to or arising out of this Agreement shall
be subject to the jurisdiction of the County of Orange, California.

33. NOTHIRD PARTY BENEFICIARY RIGHTS.

This Agreement is entered into for the sole benefit of the CITY and CONTRACTOR
and no other parties are intended to be direct or incidental beneficiaries of this Agreement
and no third party shall have any right in, under or to this Agreement.

34. ASSIGNABILITY.

This Agreement may not be sold, transferred or assigned by either party, or by
operation of law, to any other person or persons or business entity, without the other
party’s written permission. Any such sale, transfer or assignment, or attempted sale,
transfer or assignment without written permission, may be deemed by the other party to
constitute a voluntary termination of this Agreement and this Agreement shall thereafter
be deemed terminated and void.

35.  WAIVER.

No waiver of any provision of this Agreement shall be effective unless in writing
and signed by a duly authorized representative of the party against whom enforcement

of a waiver is sought referring expressly to this Paragraph. The waiver of any right or
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remedy in respect to any occurrence or event shall not be deemed a waiver of any right
or remedy in respect to any other occurrence or event, nor shall any waiver constitute a
continuing waiver.

36. HEADINGS.

Section and subsection headings are not to be considered part of this Agreement,
are included solely for convenience, and are not intended to modify or explain or to be a
full or accurate description of the content thereof.

37. COUNTERPARTS.

This Agreement may be executed in one or more counterparts by the parties
hereto. All counterparts shall be construed together and shall constitute one Agreement.

38. CORPORATE AUTHORITY.

The persons executing this Agreement on behalf of the Parties hereto warrant that
they are duly authorized to execute this Agreement on behalf of said Parties and that by
doing so, the Parties hereto are formally bound to the provisions of this Agreement.

39. ADDITIONAL SERVICES.

CONTRACTOR shall not receive compensation for any services provided outside
the scope of the Contract Documents unless such additional services, including change
orders, are approved in writing by CITY prior to CONTRACTOR performing the additional
services.

It is specifically understood that oral requests or approvals of such additional
services, change orders or additional compensation and any approvals from CITY shall
be barred and are unenforceable.

[Signatures appear on following page.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by and through their respective authorized officers, as of the date first above

written.

CITY OF COSTA MESA,
A municipal corporation

WWM - c‘?//lﬂ//?

Tamara Letourneau
Acting City Manager

CONTRACTOR

D%\———q Date: February 4, 2019

Signature

Donald R. King,/Director of Sales Administration
Name and 7i

Date: February 4, 2019

Signatfire

Richard E. Ruegger, Secretary & CFO
Name and Title

Social Security or Taxpayer ID Number

Date: __Z 12’ \ 14

Brenda Green U
City Clerk

APPROVED A 'fo FORM:
v}’,—o—;fl‘“ / /%‘
Kiberly Hall Barlow \
City Attomey

Date: 7/1({' ‘ l(j
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APPROVED AS TO INSURANCE:

7?& pate: 2/ T/ 7

RuthWang

Risk Management

APPROVED AS TO PURCHASING:

(AN e 1[I

/kelly Telffxd
Finance ctor

DEPARTMENTAL APPROVAL:

i 9_:] /cg( Hl P e
L4 = Stk Date: R,

Raja Sethuraman
Public Services Director

Date: __Z../s'/'q

Robert Ryan
Project Manager

22
Rev. 12-18



EXHIBIT A

CONTRACTOR’S QUOTE



Great Western Recreation

.Y 9758. Hwy 89-91
Gamelime) ...\ it
435-245-5055
2Pl CORE ¢ www.gwpark.com 12/05/2018
Pinkley Park Playground 2018 Grant Pricing Option 1

City of Costa Mesa Project #: P70211
Attn: Darrick Hanson Ship To Zip: 92627
77 Fair Drive
Costa Mesa, CA 92626

Phone: 714-925-2087
DARRICK.HANSON@costamesaca.gov

Quantity Part # Description Unit Price
1 RDU Game Time - Play Structure $58,889.00 $58,889.00
1 178749 Game Time - Owner's Kit $53.00 $53.00
650 PIP GT-Impax - Poured in Place Surfacing, $17.25 $11,212.50

Delivered and Installed -
****List Price $13,673.79, discounted per
USC Contract

650 Total Sq Ft, 2.5" depth

(582 sfPLUS 45 If tdownx 1.5)

Includes 50/50 standard epdm and black - tbd
Aromatic Binder, Prevailing Wages

Based on good job access, no design

Borders / Sub base / Site prep BY OTHERS

1 SS GT-Impax - Site Security $632.00 $632.00
1 EWF Turboscape - Engineered Wood Fiber $2,500.00 $2,500.00
Delivered and Installed -
770 SF (39 CY)
1 INSTALL Game Time - Demo Existing Equipment $2,305.00 $2,305.00
1 INSTALL Game Time - Demo Existing 700 SF PIP and $4,425.00 $4,425.00
concrete subbase
1 INSTALL ?zame Time - Excavate 653 SF of sand up to $2,696.00 $2,696.00
| INSTALL Game Time - Provide and install 650 SF of $3,730.00 $3,730.00
Class Il subbase with 160 LF turndown
1 INSTALL Game Time - Install 736 SF Geotextile fabric $462.00 $462.00
1 INSTALL Game Time - Install of play equipment $22,327.00 $22,327.00
1 INSTALL Game Time - Provide temp fencing, 300 LF $760.00 $760.00

Page 1 of 3



Pinkley Park Playground 2018 Grant Pricing Option 1

QUOTE
#95759
12/05/2018
GAMETIME USC Contract #956005030 SubTotal:  $109,991.50
Contract number 2017001134 Grant:  ($25,238.06)
Tax: $2,612.06
**Pricing is based on Grant 2018 pricing, Cash With Order. Must be Estimated Freight: $3,509.07
ordered by October 31, 2018 and ship by December 31, 2018 in order to Total Amount: $90,874.57
qualify for Grant pricing***
Shipping to Site:
360 Ogle St.

Costa Mesa, CA 92627

*Freight charges are based on listed zip code and are subject to change,
if shipping information changes.

Customer is responsible for offloading.

Prevailing Wages
CSLB# 855664/DIR # 1000015526
Contract: USC

***Note: If you are issuing a P.O. or CONTRACT please make it payable to GameTime C/O Great Western. Checks should also be
made payable to GameTime C/O Great Western Recreation**

Payment Options:

Credit Orders - Complete a GameTime Credit Application in order to receive approved credit. Allow 7-10 business days for processing time.
An order deposit may be required.

Credit Card Orders - Visa, Mastercard, or American Express. Your credit card will be charged by GameTime.
Cash on Delivery(COD) - Checks made out to GameTime C/O Great Western

This quotation is subject to policies in the curent GameTime Playground Catalog and the following terms and conditions. Our quotation is based
on (s)langmem of all items at one time to a single destination, unless noted, and changes are subject to price adjustment. Purchases in excess of
$1,000.00 to be supported by your written purchase order made out to GameTime, C/O Great Western.

Installation: Shall be by a Certified GameTime Installer. Customer shall be responsible for scheduling coordination and site preparation. Site
should be level and permit installation equipment access. Purchaser shall be responsible for unknown conditions such as buried utilities, tree
stumps, bedrock or any concealed materials or conditions that may result in additional labor or material costs.

***Qrders cannot be processed without color options. Please list your color choice below.

Color Palette Name

Enter Desired Custom Colors: p % t( e mf \)jf sﬂg&/\/ .
Uprights (Metal); Decks:

Accents/Arches (Metal): Plastics:

Roofs: Rock Plastics:

Handgrips: Tubes (Plastic):

HDPE: 2 Color HDPE:

Page 2 of 3



Pinkley Park Playground 2018 Grant Pricing Option 1
QUOTE

#95759
12/05/2018

To Order: Please complete the acceptance portion of this quotation and provide color selections, purchase order copy and other key
information requested. Acceptance of this proposal indicates your agreement to the terms and conditions stated herein.

Order Information:

sinto_ AT 6F Gooth MGSA’ . Ship To: C (‘I’Y oF A /"kw
229 l%w

Company: C( OF MM 1“ e% Contact: -~

Billing Contact: @g: l% EE ’ Address: 1%‘0 JMMH ﬂ\/f-
Address: ?‘7’ . City, State, Zip: TA’ M M Q'Zézg
City, State, zip._L22TA MEZA, A et "?"( M.32F

Tel: :}l\« '%z?- ?.\4_3q 2 Email; W- qn_@&lu‘ﬁaca. 7”
Email: fW+°(‘1‘\/\€C¢ S"]W fa.:qo(/

240 OWE ST
g A MeF B arert

City, State, Zip:

Customer Signature:

*TO ENSURE WEHAVE ALL T
ABOVE!

CORRECT INFORMATION, PLEASE COMPLETELY FILL OUT THE ORDER INFORMATION

Page 3 of 3



q;:”e;t hVestesl;n Recreation

.} 975S. Hwy 89-91

Gamelime) U e QuoTE
435-245-5055

www.gwpark.com

APl CORE compam 12/18/2018

Pinkley Park Playground Option 1 - Payment and Preformance Bond

City of Costa Mesa Project #: P70689
Attn: Darrick Hanson Ship To Zip: 92627
77 Fair Drive

Costa Mesa, CA 92626

Phone: 714-327-7499

Quantity Part # Description Unit Price
1 PAPB Game Time - Payment and Performance Bond $1,363.12 $1,363.12
GAMETIME USC Contract #956005030 SubTotal: $1,363.12
Contract number 2017001134 Total Amount: $1,363.12

Site Located in:
Costa Mesa, CA 92627

Pricing for Payment and Performance Bond only.
P & P Bond for Playground quote #95759

***Note: If you are issuing a P.O, or CONTRACT please make it payable to GameTime C/O Great Western. Checks should also be
made payable to GameTime C/O Great Western Recreation**

Payment Options:

Credit Orders - Complete a GameTime Credit Application in order to receive approved credit. Allow 7-10 business days for processing time.
An order deposit may be required.

Credit Card Orders - Visa, Mastercard, or American Express. Your credit card will be charged by GameTime.
Cash on Delivery(COD) - Checks made out to GameTime C/O Great Western

This quotation is subject to policies in the current GameTime Playground Catalog and the following terms and conditions. Our quotation is based
on shipment of all items at one time to a single destination, unless noted, and changes are subject to price adjustment. Purchases in excess of
$1,000.00 to be supported by your written purchase order made out to GameTime, C/O Great Western.

Specifications: Specifications were current at the time of publication. GameTime has an ongoing policy of product improvement and therefore
reserves the right to improve specifications or discontinue products without notice.

Terms of Sale: To governmental agencies and tax supported institutions, and those with approved credit, payment is due with 30 days from the
date of invoice. A 1.5% per month finance charge will be imposed on all past due accounts. We also accept payment by VISA, Mastercard, or
American Express. All other orders will requre a 50% deposit at the time of order entry. The balance will be due with a certified check upon
receipt of shipment (C.0.D).

L. S ~
GREAT WESTERN

KJ) LeCasna
Page 1 Of 3 RSsgwiars iar



Pinkley Park Playground Option 1 - Payment and Preformance Bond

QUOTE
#96727

12/18/2018

Prices: Prices are F.O.B factory and do not include freight charges. All prices listed were current at the time of puclication and quoted in U.S.
funds. Prices are subject to change without notice. Current prices will apply at the time of shipment. Due to the abnormally high cost of fuel and
its impact on many of the materials used in our industry, quotations are valid for 30 days only and prices may be subject o material and fuel
surcharges at the time of shipment.

Freight Charges: Freight charges are determined and collected by the carrier unless GameTime is requested and agrees to prepay and add these
costs to the invoice.

Taxes: If applicable, taxes will be added to the invoice except when a tax exempt certificate is provided with the purchase order at the time of
order entry.

Minimum Order: Our minimum order is $50 (USD). Any order less than $5,000 requires cash with order or payment by major credit card.

Order Cancellation: Once accepted, orders can be canceled only with the consent of GameTime, and on terms which will indemnify GameTime
against loss. Canceled orders will be subject to a restocking fee. Equipment "built-to-order" is non-cancelable.

Domestic Shipments: Unless specifically given routing instructions on the purchase order, shipment will be made via the carrier we consider to
be the most economical and practical in reaching the final destination. All domestic shipments are governed by ICC Regulations.

Delays in Transit: GameTime is not resg:nsﬂale for delays in transit and such delays shall not alter our invoicing terms. If your order does not
reach you within a reasonable time after being advised that shipment went forward from our plant, GameTime will be glad to assist in the
tracking process

Loss or Damage in Transit: GameTime is not responsible for loss or damage in transit. When we release the material to the carrier, a bill of

lading is signed which states that the shipment was received from us complete and in good condition. A copy of this bill of lading is forwarded to

you with the shipment and should be checked carefully with the materials you receive. Any shortage discrepancy or damage must be noted on the

gelivery receipt and signed by the carrier's representative. Failure to not expections on the delivery receipt may impair your right to recovery
rom the carrier.

Weights: All published weights are estimated and include appropriate packing materials. Actual weights may vary slightly.

Submittals: GameTime design proposal reflects the spirit and intent of the project plans and specifications. While some variations may exist
between our quotation and the project design, the differences do not materially affect the intended use. GameTime designs and specifications are
unique and not intended to be identical in all respects to other manufacturers. When requested we shall submit for review and approval by the
owner’s representative detailed drawings depicting the equipment to be furnished accompanied by specifications describing materials. Once
approved, these drawings and specifications shall constitute the final documents for the project and shall take precedence over all other
requirements.

——

GREAT WESTERN

KJ LeCeasne
Page 2 of 3 Lrgwiare snr



Pinkley Park Playground Option 1 - Payment and Preformance Bond

QUOTE
#96727

12/18/2018

To Order: Please complete the acceptance portion of this quotation and provide color selections, purchase order copy and ether key
information requested. Acceptance of this proposal indicates your agreement to the terms and conditions stated herein.

Order Information:

si oY &F 4o ™ MeA ship To:_C1TY -Gsrg e

Company: C‘ ‘; m_délg Conua:m j%—p I

BiuingCom%_ %@IZAM ‘ Address: 7—-310(36 PLAGN TV AVE -

Address: R\U R City, State, Zip: M Me E' m ‘TZ&Z%

City, Sute, Zip: COSM MEA A 26T ., F11.%2F» 2194

Tel: ?“P{' 32? -?qq - Email: fo%;-f\'! Mf‘oshﬂ(sa(-a' 7.’ v
Email: (DW‘L . r\"! \_%Mm' fov -

SITE:

e 200 OGLE ST,
OS5 MESA

A arer#

City, State, Zip:

Customer Signature:

*TO ENSURE WE HAVE ALL THE CORRECT INFORMATION, PLEASE COMPLETELY FILL OUT THE ORDER INFORMATION
ABOVE!

A

GREAT WESTERN

KJ LaCesna
Page 3 of 3 Cisgusers.oee



Great Western Recreation
u 975 S. Hwy 89-91
Gamelime) ... v QuoE
435-245-5055

APl CORE ¢ www.gwpark.com

12/18/2018
Pinkley Park Playground Option 1 - Payment and Preformance Bond
City of Costa Mcsa Project #: P70689
Atn: Darrick Hanson Ship To Zip: 92627
77 Fair Drive
Costa Mesa, CA 92626
Phone: 714-327-7499
~ Quantity Part Description Unit Price Amount
I PAPB Game Time - Payment and Performance Bond $1,363.12 $1,363.12
GAMETIME USC Contract #956005030 SubTotal: $1,363.12
Contract number 2017001134 Total Amount: $1,363.12

Site Located in:
Costa Mesa, CA 92627

Pricing for Payment and Performance Bond only.
P & P Bond for Playground quote #95759

***Note: If you arc issuing a P.O. or CONTRACT pleasc make it payable to GameTime C/O Great Western. Cheeks should also be
made payable to GameTime C/O Great Western Recreation**

Payment Options:

Credit Orders - Complete a GameTime Credit Application in order to receive approved credit. Allow 7-10 business days for processing time.
An order deposit may be required.

Credit Card Orders - Visa, Mastercard, or American Express. Your credit card will be charged by GameTime.
Cash on Delivery(COD) - Checks made out to GameTime C/O Great Western

This quotation is subject to policies in the current GameTime Playground Catalog and the following terms and conditions. Our quotation is based
on shipment of all items at one time to a single destination, unless noted, and changes arc subject to price adjustment. Purchascs in excess of
$1.000.00 to be supported by your written purchase order made out to GameTime, C/O Great Western.

Specifications: Specifications were current at the time of publication. GameTime has an ongoing policy of product improvement and therefore
reserves the right to improve specifications or discontinuc products without notice.

Terms of Sale: To governmental agencies and tax supported institutions, and those with approved credit, payment is due with 30 days from the
datc of invoice. A 1.5% per month finance charge will be imposed on all past due accounts. We also accept payment by VISA, Mastercard, o
American Express. All other orders will requre a 50% deposit at the time of order entry. The balance will be due with a certified check upon
receipt of shipmem (C.0.D).

e
GREAT WESTERN

KJ LaCesne
Page | of 3 Litguaare 2o



GREAT WESTERN

From: Great Western Recreation
975 S Hwy 89
Logan, UT 84321
435.245.5055

Change Order Date: 12-18-18
Change Order : 001

Project: Pinkley Park

Original Quote Amount :

Total Previous Change Orders:
Total Before This Change Order:
Amount of this Change Order:
Revised Amount:

The Original Agreement is hereby modified and amended by the following deviations from the original

plans and specifications:

Change Order Request #001

It is mutually agreed that for such change the contract price is Increased by one thousand three hundred

$90,874.57
S 0.00
$90,874.57
$ 1363.12
$92,237.69

To: City of Costa Mesa
77 Fair Drive
Costa Mesa, CA 92626

Original Quote #95759
CO #1 Quote #96727

and sixty three dollars and 12/100 ($1363.12), payable with the payments due under the original

agreement. All other provisions of the original quote and agreement shall remain in full force and effect
without change because of the above deviations. Except as amended herein, all terms, covenants, and

conditions of the Original Agreement shall remain in full force and effect.

Reason for Change Order #001
Add Payment and Performance Bond

GameTime Co/O Great Western Recreation

Printed Name: Shellece Gunnell

Title: Project Administrator

Signatur&m\ﬂigpcﬂ \%/\"‘ \(\ﬂ.}ﬂ

Date: _12-18-2018

Title: (QN
Signature-:—7-f‘

NI

Date: ("I“‘\é
t |



EXHIBIT B

U.S COMMUNITIES CONTRACT NO. 2017001134 BETWEEN THE CITY OF CHARLOTTE,
NORTH CAROLINA AND CONTRACTOR



Contract No. 2017001134
Vendor No. 121531

STATE OF NORTH CAROLINA
COUNTY OF MECKLENBURG

CONTRACT TO PROVIDE
PLAYGROUND AND OUTDOOR FITNESS EQUIPMENT, SITE ACCESSORIES,
SURFACING, AND RELATED PRODUCTS AND SERVICES

This Contract (the “Contract™) is entered into as of this 1st day of July 2017 (the “Effective
Date™), by and between Playcore Wisconsin, Inc. d/b/a GameTime, a corporation doing business
in North Carolina (the “Company™), and the City of Charlotte, a North Carolina municipal
corporation (the "City").

RECITALS

WHEREAS, the City issued a Request For Proposals (RFP #269-2017-028) for Playground
Equipment, Outdoor Fitness Equipment, Surfacing, Site Accessories and Related Products and
Services dated January 25, 2017. This Request for Proposals together with all attachments and
addenda, is referred to herein as the “RFP"; and

WHEREAS, the Company submitted a Proposal in response to RFP #269-2017-028 on March
16, 2017. This Proposal, together with all attachments and separately sealed confidential trade
secrets, is referred to herein as the “Proposal™ and is incorporated into this Contract by reference.

WHEREAS, the City awarded this Contract on May 8, 2017 to Company to provide Playground
Equipment, Outdoor Fitness Equipment, Surfacing, Site Accessories and Related Products and
Services to the City all in accordance with the terms and conditions set forth herein.

WHEREAS, the City of Charlotte, on behalf of itself and all states. local governments, school
districts, and higher education institutions in the United States of America, and other government
agencies and nonprofit organizations (herein “Participating Public Agencies™), competitively
solicited and awarded the Contract to the Company. The City has designated U.S. Communities
as the administrative and marketing conduit for the distribution of the Contract to Participating
Public Agencies.

The City is acting as the “Contracting Agent™ for the Participating Public Agencies, and shall not
be liable or responsible for any costs, damages, liability or other obligations incurred by the
Participating Public Agencies. The Company (including its subsidiaries) shall deal directly with
each Participating Public Agency concerning the placement of orders, issuance of purchase
orders, contractual disputes, invoicing, payment and all other matters relating or referring to such
Participating Public Agency’s access to the Contract.

Each Participating Public Agency enters into a Master Intergovernmental Cooperative Purchasing
Agreement (MICPA) outlining the terms and conditions that allow access to the Lead Public
Agencies” Master Agreements. Under the terms of the MICPA, the procurement by the
Participating Public Agency shall be construed to be in accordance with, and governed by, the
laws of the state in which the Participating Public Agency resides.

NOW, THEREFORE, for good and valuable consideration. the receipt and sufficiency of which
is hereby acknowledged, and in further consideration of the covenants and representations
contained herein, the parties agree as follows:



Contract No. 2017001134
Vendor No. 121531

CONTRACT
EXHIBITS.

The Exhibits below are hereby incorporated into and made a part of this Contract. In
interpreting this Contract and resolving any ambiguities, the main body of this Contract will
take precedence over the Exhibits, and any inconsistency between the Exhibits will be
resolved in the order in which the Exhibits appear below. Each reference to GameTime in the
Exhibits and Appendices shall be deemed to mean the Company.

EXHIBIT A: Discount Schedule, Price Lists, and Incentives
EXHIBIT B: Installation Fees

EXHIBIT C: National Network of Distributors and Installers
EXHIBIT D: Freight Rate Schedules

EXHIBIT E: Product Warranties

EXHIBIT F: Scope of Work

EXHIBIT G: U.S. Communities Administrative Agreement
DEFINITIONS.

As used in this Contract, the following terms shall have the meanings set forth below:

Acceptance: Refers to receipt and approval by the City of a Deliverable or
Service in accordance with the acceptance process and criteria in
this Contract.

Affiliates: Refers to all departments or units of the City and all other
governmental units, boards, committees or municipalities for
which the City processes data or performs Services.

Biodegradable: Refers to the ability of an item to be decomposed by bacteria or
other living organisms.

Charlotte Business Refers to the Charlotte Business Inclusion office of the City

Inclusion (CBI): of Charlotte.

Charlotte Combined Refers to the Charlotte-Gastonia-Salisbury Combined

Statistical Area (CSA): Statistical Area consisting of; (a) the North Carolina counties of

Anson, Cabarrus, Cleveland, Gaston, Iredell, Lincoln,
Mecklenburg, Rowan, Stanly, and Union; and (b) the South
Carolina counties of Chester, Lancaster, and York; a criteria
used by Charlotte Business INClusion to determine eligibility to
participate in the program.

City: Refers to the City of Charlotte, North Carolina.

Company: Refers to a company that has been selected by the City to
provide the Products and Services of this Contract.

Company Project Refers to a specified Company employee representing the

Manager: best interests of the Company for this Contract.

Contract: Refers to a written agreement executed by the City and Company

for all or part of the Services.



Deliverables:

Documentation:

Environmentally

Preferable Products:

Lead Public Agency:

Master Agreement:

Minority Business
Enterprise/MBE:

MWSBE:

Participating Public
Agency:

Products:

Services:

Contract No. 2017001134
Vendor No. 121531

Refers to all tasks, reports, information, designs, plans, and other
items that the Company is required to deliver to the City in
connection with the Contract.

Refers to all written, electronic, or recorded works that describe
the use, functions, features, or purpose of the Deliverables or
Services or any component thereof, and which are provided to
the City by the Company or its subcontractors, including without
limitation all end user manuals, training manuals, guides,
program listings, data models, flow charts, and logic diagrams.

Refers to Products that have a lesser or reduced effect on

human health and the environment when compared with
competing Products that serves the same purpose. This
comparison may consider raw materials acquisition, production,
manufacturing, packaging, distribution, reuse, operation,
maintenance, or disposal of the product.

Refers to the City of Charlotte, North Carolina.

Refers to the Agreement that is made available by the Lead
Public Agency after the successful completion of the competitive
solicitation and selection process, wherein Participating Public
Agencies may utilize the agreement to purchase Products and
Services.

Refers to a business enterprise that: (a) is certified by the State of
North Carolina as a Historically Underutilized Business (HUB)
within the meaning of N.C. Gen. Stat. § 143-128.4; (b) is at least
fifty-one percent (51%) owned by one or more persons who are
members of one of the following groups: African American or
Black, Hispanic, Asian, Native American or American Indian;
and (c) is headquartered in the Charlotte Combined Statistical
Area.

Refers to SBEs, MBEs and WBEs, collectively.

Refers to all states, local governments, school districts, and
higher education institutions in the United States of American,
and other governmental agencies and nonprofit organizations
that elect to purchase Products and Services under the Master
Agreement.

Refers to all Products that the Company agrees to provide to the
City as part this Contract.

Refers to the Playground Equipment, Outdoor Fitness
Equipment, Surfacing, Site Accessories and Related Products
and Services as requested in this RFP.



4.

Contract No. 2017001134
Vendor No. 121531

Specifications and Refers to all definitions, descriptions, requirements, criteria,

Requirements: warranties, and performance standards relating to the
Deliverables and Services that are set forth or referenced in: (i)
this RFP, including any addenda; (ii) the Documentation; and
(iii) any functional and/or technical specifications that are
published or provided by the Company or its licensors or
suppliers from time to time with respect to all or any part of the
Deliverables or Services.

TERM. The initial term of this Contract will be for five (5) years from the Effective Date
with an option to renew for two (2) additional two-year terms. This Contract may be extended
only by a written amendment to the contract signed by both parties.

AGREEMENT TO PROVIDE PRODUCTS AND SERVICES.

4.1 The Company shall provide the Products and Services in accordance with the terms
and conditions set forth in this Contract and the attached Exhibits when ordered
from time to time by the City. Except as set forth Exhibit A, the prices set forth in
Exhibit A constitute all charges payable by the City for the Products and Services,
and all labor, materials, equipment, transportation, facilities, storage, information
technology, permits, and licenses necessary for the Company to provide the
Products and Services. The Company shall perform any Services for the City on
site at the City’s facilities in Charlotte, North Carolina, except as otherwise stated
in this Contract or agreed in writing by the City.

4.2 Placement of Orders: All orders will be placed by personnel designated by the City
on an as needed basis for the quantity required at the time during the term of the
Contract.

OPTIONAL PRODUCTS AND SERVICES: The City may in its discretion purchase
from the Company optional Products and Services beyond what is called for in the
Specifications, provided that such purchase does not create unfairness so as to defeat the
purpose of the bid statutes, and provided the City is authorized by law to make such
purchases without a formal bid process.

DOCUMENTATION: the Company will provide for all products purchased under this
contract written or electronic documentation that is complete and accurate, and sufficient to
enable City employees with ordinary skills and experience to utilize such products for the
purpose for which the City is acquiring them.

COMPENSATION. The City shall pay the company for the products and services
delivered in compliance with the specifications at the prices set forth in Exhibit A. This
amount constitutes the maximum fees and charges payable to the company in the aggregate
under this contract and will not be increased except by a written amendment duly executed
by both parties in compliance with the price adjustment provisions set forth in Exhibit c.
The company shall not be entitled to charge the City any prices, fees or other amounts that
are not listed in Exhibit A.

PRICE ADJUSTMENT.



8.1

8.2

8.3

Contract No. 2017001134
Vendor No. 121531

The price(s) stated in this Contract shall remain firm through December 31, 2017.
Company may request price increases in writing, in accordance with the following
terms:

8.1.1 Price increases shall only be allowed when justified in the City’s sole
discretion based on legitimate, bona fide increases in the cost of materials.
No adjustment shall be made to compensate the Company for inefficiency in
operation, increase in labor costs, or for additional profit.

8.1.2  To obtain approval for a price increase, the Company shall submit a written
request at least sixty (60) days prior to each calendar year during the term of
the contract. All requests must be submitted to the Procurement Management
Division representative, at the address listed below, together with written
documentation sufficient to demonstrate that the increase is necessary based
on a legitimate increase in the cost of materials. The request must state and
fully justify the proposed price increase per unit over the price originally
proposed.

City of Charlotte

M&FS Finance Office / Procurement Management
600 East Fourth Street

Charlotte, NC 28202

8.1.3 No proposed price increase shall be valid unless accepted by the City in
writing. The City may approve such price increase for the remaining term of
the Contract or for a shorter specified period, in the City’s sole discretion. If
the City rejects such price increase, the Company shall continue performance
of the Contract.

8.1.4 If the City approves a price increase pursuant to this Section and the market
factors justifying the increase shift so that the increase is no longer justified,
the City shall have the right to terminate the price increase and revert back to
the prices that were in effect immediately prior to the increase. The
Company shall notify the City in writing if the market factors on which the
City granted the increase change such that the City’s reasons for granting the
increase longer apply.

If the Company's unit prices for any Products and/or Services should decrease, the
Company shall provide the affected Products and/or Services at the lower
discounted price. The Company will provide the City with prompt written notice of
all decreases in unit prices.

If a Product becomes unavailable, or if a new Product becomes available, the
Company promptly will send the City a proposed revised version of Exhibit A.
The City reserves the right to add or delete items to this Contract if particular items
should become discontinued or an upgraded item becomes available to the industry
market. Any new or replacement items added may be subject to bid statute
requirements. The City may also delete radio and communication equipment items
included in this Contract if items are no longer needed or no longer issued as part
of radios and communication equipment. At no additional cost to the City, the
Company may substitute any Product or Service to be provided by the Company, if
the substitute meets or exceeds the Specifications, is compatible with the City’s
operating environment and is of equivalent or better quality to the City. Any
substitution will be reflected in a written signed change order.



1.

13.

Contract No. 2017001134
Vendor No. 121531

BILLING. Each invoice sent by the Company shall include all reports, information and
data required by this Contract (including the Exhibits) necessary to entitle the Company to
the requested payment. The Company shall send one (1) copy only of each invoice using
one of the following options:

Option 1 — E-mail one copy of each invoice to cocap@charlottenc.gov . Company shall not
mail invoices that have been sent via e-mail.

Option 2 — Mail one copy of each invoice to:

City of Charlotte Accounts Payable
PO Box 37979

Charlotte, NC 28237-7979

Attn: (Insert Department)

The City is not tax exempt from sales tax. The Company shall include all applicable State
and County sales taxes on the invoice and not combined with the cost of the goods.

Payment of invoices shall be due within thirty (30) days after the City has received all of
the following: (a) an accurate, properly submitted invoice, (b) all reports due for the month
covered by the invoice; and (¢) any other information reasonably requested by the City to
verify the charges contained in the invoice. Invoices must include state and local sales tax.

CONTRACT MONITORING: The City shall have the right to audit the Company’s
compliance with the terms and conditions of the Contract at such times as the City deems
appropriate. Unless the City elects to terminate the Contract, the Company shall develop a
written action plan to correct any Contract deficiency identified during these compliance
audits, and shall submit such plan to the City within thirty (30) days of notification of non-
compliance.

REPORTING: The Company shall provide such written reports of purchasing and
expenditures as may be requested by the City from time to time, including without
limitation any reports described in the Specifications.

AUDIT: During the term of the Contract and for a period of three (3) years after
termination or expiration of this Contract for any reason, the City shall have the right to
audit, either itself or through a third party, all books and records (including but not limited
to the technical records) and facilities of the Company necessary to evaluate Company’s
compliance with the terms and conditions of the Contract or the City’s payment
obligations. The City shall pay its own expenses, relating to such audits, but shall not have
to pay any expenses or additional costs of the Company. However, if non-compliance is
found that would have cost the City in excess of $5,000 but for the audit, then the Company
shall be required to reimburse the City for the cost of the audit.

GENERAL WARRANTIES. Company represents and warrants that:

13.1 It is a corporation duly incorporated, validly existing and in good standing under the
laws of the state of Alabama, and is qualified to do business in North Carolina;

13.2 It has all the requisite corporate power and authority to execute, deliver and perform
its obligations under this Contract;

13.3 The execution, delivery, and performance of this Contract have been duly authorized
by Company;
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13.4 No approval, authorization or consent of any governmental or regulatory authority is
required to be obtained or made by it in order for it to enter into and perform its
obligations under this Contract;

13.5 In connection with its obligations under this Contract, it shall comply with all
applicable federal, state and local laws and regulations and shall obtain all applicable
permits and licenses; and

13.6 The Company shall not violate any agreement with any third party by entering into or
performing this Contract.

ADDITIONAL REPRESENTATIONS AND WARRANTIES. Company represents
warrants and covenants that:

14.1 The Products and Services shall comply with all requirements set forth in this
Contract, including but not limited to the attached Exhibits;

14.2 All work performed by the Company and/or its subcontractors pursuant to this
Contract shall meet industry accepted standards, and shall be performed in a
professional and workmanlike manner by staff with the necessary skills, experience
and knowledge;

14.3 Neither the Services, nor any Products provided by the Company under this Contract
will infringe or misappropriate any patent, copyright, trademark or trade secret rights
of any third party; and

14.4 The Company and each of its subcontractors have complied and shall comply in all
material respects with all applicable federal, state and local laws, regulations and
guidelines relating to the performance of this Contract or to the products and services
delivered hereunder, including but not limited to E-Verify, and shall obtain all
applicable verifications, permits, and licenses.

COMPLIANCE WITH LAWS: All Products and Services delivered under this Contract
shall be in compliance with all applicable federal, state and local laws, regulations and
ordinances. In performing the Contract, the Company shall obtain and maintain all licenses
and permits, and comply with all federal, state and local laws, regulations and ordinances.

DELIVERY TIME: When delivery time is requested in the RFP, (whether in the form of
a specific delivery date or maximum number of days for delivery) time is of the essence.
The Company’s Bid shall be deemed a binding commitment of the Company to meet the
delivery time stated herein unless the Bid specifically takes exception. If such delivery
time is not met, the City shall be entitled to terminate the Contract immediately for default
and/or exercise any other remedies available at law or in equity.

QUALITY. Unless this Contract specifically states otherwise for a particular item, all
components used to manufacture or construct any supplies, materials or equipment or
Products provided under this Contract shall be: (a) new; (b) the latest model; (c) of the best
quality and highest grade workmanship; and (d) in compliance with all applicable federal,
state and local laws, regulations and requirements. By “new”, the City means that the item
has been recently produced and has not been previously sold or used.

Whenever this Contract states that a Product or Service shall be in accordance with laws,
ordinances, building codes, underwriter’s codes, applicable A.S.T.M. regulations or similar
expressions, the requirements of such laws, ordinances, etc., shall be construed to be
minimum requirements that are in addition to any other requirements that may be stated in
this Contract.
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DESIGN AND/OR MANUFACTURER REQUIREMENT: All Products and Services
shall meet the Specifications set forth in Section 4 of the RFP.

INSPECTION AT COMPANY’S SITE: The City reserves the right to inspect the
equipment, plant, store or other facilities of the Company during the Contract term from
time to time as the City deems necessary to confirm that such equipment, plant, store or
other facilities conform with the Specifications and are adequate and suitable for proper and
effective performance of the Contract. Such inspections shall be conducted during normal
business hours and upon at least three (3) days’ notice to the Company (except that a store
may be inspected at any time during regular store hours without notice).

PREPARATION FOR DELIVERY:

20.1 Condition and Packaging. All containers/packaging shall be suitable for handling,
storage or shipment, without damage to the contents. The Company shall make
shipments using the minimum number of containers consistent with the
requirements of safe transit, available mode of transportation routing.  The
Company will be responsible for confirming that packing is sufficient to assure that
all the materials arrive at the correct destination in an undamaged condition ready
for their intended use.

20.2  Marking. All cartons shall be clearly identified with the City purchase order number
and the name of the department making the purchase. Packing lists must be affixed
to each carton identifying all contents included in the carton. If more than one
carton is shipped, each carton must be numbered and must state the number of that
carton in relation to the total number of cartons shipped (i.e. 1 of 4, 2 of 4, etc).

20.3  Shipping. The Company shall follow all shipping instructions included in the ITB,
the City’s purchase order or in the Contract.

ACCEPTANCE OF PRODUCTS/SERVICES: The Products delivered under this
Contract shall remain the property of the Company until the City physically inspects,
actually uses and accepts the Products. In the event Products provided to the City do not
comply with the Contract, the City shall be entitled to terminate the Contract upon written
notice to the Company and return such Products (and any related goods) to the Company at
the Company’s expense. In the event the Services provided under this Contract do not
comply with the Contract, the City reserves the right to cancel the Service and rescind any
related purchase of products upon written notice to the Company. The remedies stated in
this Section are in addition to and without limitation of any other remedies that the City
may have under the Contract, at law or in equity.

GUARANTEE: Unless otherwise specified by the City, the Company unconditionally
guarantees the materials and workmanship on all Products and Services. If, within the
guarantee period any defects occur due to a faulty Product or Services (including without
limitation a failure to comply with the Specifications), the Company at its expense, shall
repair or adjust the condition, or replace the Product and/or Services to the complete
satisfaction of the City. These repairs, replacements or adjustments shall be made only at
such time as will be designated by the City to ensure the least impact to the operation of
City business.

NO LIENS: All Products shall be delivered and shall remain free and clear of all liens and
encumbrances.

MANUFACTURER OR DEALER ADVERTISEMENT: No manufacturer or dealer
shall advertise on Products delivered to the City without prior approval by the City.
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RIGHT TO COVER: If the Company fails to comply with any term or condition of the
Contract or the Company’s response to the ITB, the City may take any of the following
actions with or without terminating the Contract, and in addition to and without limiting
any other remedies it may have:

(A) Employ such means as it may deem advisable and appropriate to obtain the
applicable Products and/or Services (or reasonable substitutes) from a third party;
and

(B) Recover from the Company the difference between what the City paid for such
Products and/or Services on the open market and the price of such Products
and/or Services under the Contract or the Company’s response to the ITB.

RIGHT TO WITHHOLD PAYMENT: If Company breaches any provision of the
Contract the City shall have the right to withhold all payments due to the Company until
such breach has been fully cured.

OTHER REMEDIES: Upon breach of the Contract, each party may seek all legal and
equitable remedies to which it is entitled. The remedies set forth herein shall be deemed
cumulative and not exclusive and may be exercised successively or concurrently, in
addition to any other available remedy.

TERMINATION.

29.1 TERMINATION WITHOUT CAUSE. The City may terminate this Contract at any
time without cause by giving sixty (60) days written notice to the Company. The
Company may terminate this Contract at any time without cause by giving one
hundred and eighty (180) days written notice to the City.

29.2 TERMINATION FOR DEFAULT BY EITHER PARTY. By giving written notice to
the other party, either party may terminate this Contract upon the occurrence of one
or more of the following events:

29.2.1 The other party violates or fails to perform any covenant, provision,
obligation, term or condition contained in this Contract, provided that, unless
otherwise stated in this Contract, such failure or violation shall not be cause
for termination if both of the following conditions are satisfied: (i) such
default is reasonably susceptible to cure; and (ii) the other party cures such
default within thirty (30) days of receipt of written notice of default from the
non-defaulting party; or

29.2.2 The other party attempts to assign, terminate or cancel this Contract contrary
to the terms hereof; or

29.2.3 The other party ceases to do business as a going concern, makes an
assignment for the benefit of creditors, admits in writing its inability to pay
debts as they become due, files a petition in bankruptcy or has an involuntary
bankruptcy petition filed against it (except in connection with a
reorganization under which the business of such party is continued and
performance of all its obligations under this Contract shall continue), or if a
receiver, trustee or liquidator is appointed for it or any substantial part of
other party’s assets or properties.

Any notice of default pursuant to this Section shall identify and state the
party’s intent to terminate this Contract if the default is not cured within the
specified period.
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ADDITIONAL GROUNDS FOR DEFAULT TERMINATION BY THE CITY. By
giving written notice to the Company, the City may also terminate this Contract upon
the occurrence of one or more of the following events (which shall each constitute
grounds for termination without a cure period and without the occurrence of any of
the other events of default previously listed):

29.3.1 The Company makes or allows to be made any material written
misrepresentation or provides any materially misleading written information
in connection with this Contract, Company’s Bid, or any covenant,
agreement, obligation, term or condition contained in this Contract; or

29.3.2 The Company takes or fails to take any action which constitutes grounds for
immediate termination under the terms of this Contract, including but not
limited to failure to obtain or maintain the insurance policies and
endorsements as required by this Contract, or failure to provide the proof of
insurance as required by this Contract.

NO EFFECT ON TAXES, FEES, CHARGES, OR REPORTS. Any termination of
the Contract shall not relieve the Company of the obligation to pay any fees, taxes or
other charges then due to the City, nor relieve the Company of the obligation to file
any daily, monthly, quarterly or annual reports covering the period to termination nor
relieve the Company from any claim for damages previously accrued or then
accruing against the Company.

OBLIGATIONS UPON EXPIRATION OR TERMINATION. Upon expiration or
termination of this Contract, the Company shall promptly (a) return to the City all
computer programs, files, documentation, data, media, related material and any other
recording devices, information, or compact discs that are owned by the City; (b)
provide the City with sufficient data necessary to migrate to a new vendor, or allow
the City or a new vendor access to the systems, software, infrastructure, or processes
of the Company that are necessary to migrate to a new vendor; and (¢) refund to the
City all pre-paid sums for Products or Services that have been cancelled and will not
be delivered.

NO SUSPENSION. In the event that the City disputes in good faith an allegation of
default by the Company, notwithstanding anything to the contrary in this Contract,
the Company agrees that it will not terminate this Contract or suspend or limit the
delivery of Products or Services or any warranties or repossess, disable or render
unusable any Software supplied by the Company, unless (i) the parties agree in
writing, or (ii) an order of a court of competent jurisdiction determines otherwise.

AUTHORITY TO TERMINATE. The City Manager or their designee is authorized
to terminate this Contract on behalf of the City.

TRANSITION SERVICES UPON TERMINATION. Upon termination or expiration
of this Contract, the Company shall cooperate with the City to assist with the orderly
transfer of the Products, Services, functions and operations provided by the Company
hereunder to another provider or to the City as determined by the City in its sole
discretion. The transition services that the Company shall perform if requested by
the City include but are not limited to:

29.8.1 Working with the City to jointly develop a mutually agreed upon transition
services plan to facilitate the termination of the Services; and

10
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29.8.2 Notifying all affected vendors and subcontractors of the Company of
transition activities;

29.8.3 Performing the transition service plan activities;

29.8.4 Answering questions regarding the products and services on an as-needed
basis; and

29.8.5 Providing such other reasonable services needed to effectuate an orderly
transition to a new system.

NO DELAY DAMAGES: Under no circumstances shall the City be liable to the Company
for any damages arising from delay, whether caused by the City or not.

MULTIPLE CONTRACT AWARDS. This Contract is not exclusive. The City reserves
the right to award multiple contracts for the Products and Services required by this Contract
if the City deems multiple Contracts to be in the City’s best interest.

RELATIONSHIP OF THE PARTIES. The relationship of the parties established by this
Contract is solely that of independent contractors, and nothing contained in this Contract
shall be construed to (i) give any party the power to direct or control the day-to-day
activities of the other; (ii) constitute such parties as partners, joint ventures, co-owners or
otherwise as participants in a joint or common undertaking; (iii) make either party an agent
of the other for any purpose whatsoever, or (iv) give either party the authority to act for,
bind, or otherwise create or assume any obligation on behalf of the other. Nothing herein
shall be deemed to eliminate any fiduciary duty on the part of the Company to the City that
may arise under law or under the terms of this Contract.

INDEMNIFICATION: To the fullest extent permitted by law, the Company shall
indemnify, defend and hold harmless each of the “Indemnitees™ (as defined below) from
and against any and all “Charges™ (as defined below) paid or incurred any of them as a
result of any claims, demands, lawsuits, actions, or proceedings: (i) alleging violation,
misappropriation or infringement of any copyright, trademark, patent, trade secret or other
proprietary rights with respect to the Work or any Products or deliverables provided to the
City pursuant to this Contract (“Infringement Claims™); (ii) seeking payment for labor or
materials purchased or supplied by the Company or its subcontractors in connection with
this Contract; or (iii) arising from the Company’s failure to perform its obligations under
this Contract, or from any act of negligence or willful misconduct by the Company or any
of its agents, employees or subcontractors relating to this Contract, including but not
limited to any liability caused by an accident or other occurrence resulting in bodily injury,
death, sickness or disease to any person(s) or damage or destruction to any property, real or
personal, tangible or intangible; or (iv) arising from a violation of any federal, state or
local law, regulation or ordinance by the Company or any its subcontractors (including
without limitation E-Verify or other immigration laws); or (v) arising from any claim that
the Company or an employee or subcontractor of the Company is an employee of the City,
including but not limited to claims relating to worker’s compensation, failure to withhold
taxes and the like. For purposes of this Section: (a) the term “Indemnitees™ means the City
and each of the City’s officers, officials, employees, agents and independent contractors
(excluding the Company); and (b) the term “Charges™ means any and all losses, damages,
costs, expenses (including reasonable attorneys’ fees), obligations, duties, fines, penalties,
royalties, interest charges and other liabilities (including settlement amounts) or any other
legal theory or principle, in connection with an Infringement Claim.

This indemnification requirement is not intended to cover, and the Company is not
responsible for, any damages that result from lack of maintenance; inadequate supervision;

11
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negligence; intentional misconduct of anyone other than the Company, it’s subcontractors,
or their affiliates; inadequate surfacing that was not provided by or recommended by the
Company, its subcontractors, or their affiliates; or vandalism.

It is the intent of any insurance provided by Company to protect the Company and any
subcontractor performing work under the Contract for

(1) Product liability Claims arising solely from the negligent design or manufacture of
the Playground Equipment when such goods and services are provided by the
Company, Company’s subcontractors, or their affiliates pursuant to this Contract;

(2) Claims arising from any act of negligence or wilful misconduct by the Company or
any of its agents, employees or subcontractors relating to this Contract, including
but not limited to any liability caused by an accident or other occurrence resulting
in bodily injury, death, sickness or disease to any person(s) or damage or
destruction to any property, real or personal, tangible or intangible; and

(3) Claims relating to worker’s compensation for any employee or subcontractor of the
Company;

This clarifies and supersedes any other section of the Contract concerning indemnification
that could be interpreted otherwise.

INSURANCE. Throughout the term of the Contract, the Company shall comply with the
insurance requirements described in this Section. In the event the Company fails to procure
and maintain each type of insurance required by this Section, or in the event the Company
fails to provide the City with the required certificates of insurance, the City shall be entitled
to terminate the Contract immediately upon written notice to the Company.

The Company agrees to purchase and maintain the following insurance coverage during the
life of the Contract with an insurance company acceptable to the City of Charlotte,
authorized to do business in the State of North Carolina:

(A) Automobile Liability: Bodily injury and property damage liability covering all
owned, non-owned, and hired automobiles for limits of not less than $1,000,000
bodily injury each person, each accident; and, $1,000,000 property damage, or
$1,000,000 combined single limit each occurrence/aggregate.

(B) Commercial General Liability: Bodily injury and property damage liability as
shall protect the Company and any subcontractor performing work under the
Contract from claims of bodily injury or property damage which arise from
performance of the Contract, whether such work is performed by the Company,
any subcontractor or anyone directly or indirectly employed by either. The
amounts of such insurance shall not be less than $1,000,000 bodily injury each
occurrence/aggregate and $1,000,000 property damage each
occurrence/aggregate or $1,000,000 bodily injury and property damage combined
single limits each occurrence/aggregate. This insurance shall include coverage
for products, services, completed operations, personal injury liability and
contractual liability assumed under the indemnity provision of the Contract.

(C) Workers’ Compensation: Meeting the statutory requirements of the State of
North Carolina and Employers Liability - $100,000 per accident limit, $500,000
disease per policy limit, $100,000 disease each employee limit, providing
coverage for employees and owners.

The City shall be named as additional insured during and until completion of the work
under the commercial general liability insurance for operations or services rendered under

12
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this Contract. The Company’s insurance shall be primary of any self-funding and/or
insurance otherwise carried by the City for all loss or damages arising from the
Consultant’s operations under this agreement. The Company and each of its subcontractors
shall and does waive all rights of subrogation against the City and each of the Indemnitees,
as defined in Section 5.1.

The Company shall not commence any work in connection with the Contract until it has
obtained all of the types of insurance set forth in this Form, and such insurance has been
approved by the City. The Company shall not allow any subcontractor to commence work
on its subcontract until all similar insurance required of the subcontractor has been obtained
and approved.

All insurance policies shall be with insurers qualified and doing business in North Carolina
recognized by the Secretary of State and the Insurance Commissioner’s Office. The
Company shall furnish the City with proof of insurance coverage by certificates of
insurance accompanying the Contract.

All insurance certificates must include the City of Charlotte’s contract number in the
description field.

The City shall be exempt from, and in no way liable for any sums of money that may
represent a deductible in any insurance policy. The payment of such deductible shall be the
sole responsibility of the Company and/or subcontractor providing such insurance.

Since the playground and the play equipment will be in the care, custody, and control of the
end user following installation, it is understood the Company cannot additionally insure the
eventual owners of the equipment for any damages that result from:

1) lack of maintenance for which the Company or its subcontractors are not
contractually obligated to perform, where such lack of maintenance is not as a
result of instructions or manuals provided by the Company or its subcontractors ;

2)  inadequate supervision;

3)  Negligence (other than negligence of the Company or its subcontractors);

4)  intentional acts of anyone other than the Company, its subcontractors or their
affiliates;

5)  inadequate surfacing that was not provided by or recommended by the Company,
its subcontractors, or their affiliates; or

6)  vandalism.

COMMERCIAL NON-DISCRIMINATION.

As a condition of entering into this Contract, the Company represents and warrants that it
will fully comply with the City's Commercial Non-Discrimination Policy, as described in
Section 2, Article V of the Charlotte City Code, and consents to be bound by the award of
any arbitration conducted thereunder. As part of such compliance, the Company shall not
discriminate on the basis of race, gender, religion, national origin, ethnicity, age or
disability in the solicitation, selection, hiring, or treatment of subcontractors, vendors or
suppliers in connection with a City contract or contract solicitation process, nor shall the
Company retaliate against any person or entity for reporting instances of such
discrimination. The Company shall provide equal opportunity for subcontractors, vendors
and suppliers to participate in all of its subcontracting and supply opportunities on City
contracts, provided that nothing contained in this clause shall prohibit or limit otherwise
lawful efforts to remedy the effects of marketplace discrimination that has occurred or is
occurring in the marketplace. The Company understands and agrees that a violation of this
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clause shall be considered a material breach of this Contract and may result in termination
of this Contract, disqualification of the Company from participating in City contracts or
other sanctions.

As a condition of entering into this Contract, the Company agrees to: (a) promptly provide
to the City in a format specified by the City all information and documentation that may be
requested by the City from time to time regarding the solicitation, selection, treatment and
payment of subcontractors in connection with this Contract; and (b) if requested, provide to
the City within sixty days after the request a truthful and complete list of the names of all
subcontractors, vendors, and suppliers that the Company has used on City contracts in the
past five years, including the total dollar amount paid by the Company on each subcontract
or supply contract.  The Company further agrees to fully cooperate in any investigation
conducted by the City pursuant to the City's Non-Discrimination Policy, to provide any
documents relevant to such investigation that are requested by the City, and to be bound by
the award of any arbitration conducted under such Policy.

The Company agrees to provide to the City from time to time on the City’s request,
payment affidavits detailing the amounts paid by the Company to subcontractors and
suppliers in connection with this Contract within a certain period of time. Such affidavits
shall be in the format specified by the City from time to time

The Company understands and agrees that violation of this Commercial Non-
Discrimination provision shall be considered a material breach of this Contract and may
result in contract termination, disqualification of the Company from participating in City
contracts and other sanctions.

COMPANY WILL NOT SELL OR DISCLOSE DATA. The Company will treat as
confidential information all data provided by the City in connection with this agreement.
City data processed by the Company shall remain the exclusive property of the City. The
Company will not reproduce, copy, duplicate, disclose, or in any way treat the data
supplied by the City in any manner except that contemplated by this agreement.

WORK ON CITY’S PREMISES. The Company will ensure that its employees and
agents shall, whenever on the City’s premises, obey all instructions and directions issued by
the City’s project manager with respect to work on the City’s premises. The Company
agrees that its personnel and the personnel of its subcontractors will comply with all rules,
regulations and security procedures of the City when on the City’s premises.

BACKGROUND CHECKS: The Company agrees that it has conducted or will conduct
background checks on all personnel who will be working at the Charlotte service facility or
delivering Products or Services under the Contract. The Company will conduct such
background checks prior to the personnel commencing work hereunder, whether as part of
the Company’s standard pre-employment screening practices or otherwise. The Company
will complete a background check on an annual basis for each person working at the
Charlotte facility. Background check will include at a minimum:

a, Criminal records search,
b. Identification verification; and
c. Proof of authorization to work in the United States.

The Company agrees if any personnel does not meet the background qualifications, he/she
shall not be assigned to perform services under this Contract. The Company will notify the
City immediately if a background check reveals any conviction(s). If there is any question
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as to whether any personnel meets the background qualifications, prior to assignment of
any Services under this Contract, the Company shall contact the City immediately.

DRUG-FREE WORKPLACE. The City is a drug-free workplace employer. The
Company hereby certifies that it has or it will within thirty (30) days after execution of this
Contract:

38.1 Notify employees that the unlawful manufacture, distribution, dispensation,
possession, or use of controlled substance is prohibited in the workplace and
specifying actions that will be taken for violations of such prohibition;

38.2 Establish a drug-free awareness program to inform employees about (i) the dangers
of drug abuse in the workplace, (ii) the Company’s policy of maintaining a drug-free
workplace, (iii) any available drug counseling, rehabilitation, and employee
assistance programs, and (iv) the penalties that may be imposed upon employees for
drug abuse violations;

38.3 Notify each employee that as a condition of employment, the employee will (i) abide
by the terms of the prohibition outlines in (a) above, and (ii) notify the Company of
any criminal drug statute conviction for a violation occurring in the workplace not
later than five days after such conviction;

38.4 Impose a sanction on, or requiring the satisfactory participation in a drug counseling,

rehabilitation or abuse program by an employee convicted of a drug crime;

38.5 Make a good faith effort to continue to maintain a drug-free workplace for
employees; and

38.6 Require any party to which it subcontracts any portion of the work under the contract
to comply with the provisions of this Section.

A false certification or the failure to comply with the above drug-free workplace
requirements during the performance of this Contract shall be ground for suspension,
termination or debarment.

NOTICES. Any notice, consent or other communication required or contemplated by this
Contract shall be in writing, and shall be delivered in person, by U.S. mail, by overnight
courier, by electronic mail or by telefax to the intended recipient at the address set forth
below. Notice shall be effective upon the date of receipt by the intended recipient;
provided that any notice which is sent by telefax or electronic mail shall also be
simultaneously sent by mail deposited with the U.S. Postal Service or by overnight courier.
Each party may change its address for notification purposes by giving the other party
written notice of the new address and the date upon which it shall become effective.

Communications that relate to any breach, default, termination, delay in performance,
prevention of performance, modification, extension, amendment, or waiver of any
provision of this Contract shall be sent to:

For The Company: For The City:

Donald R. King

Karen Ewing

PlayCore Wisconsin, Inc. d/b/a Gametime

Procurement Management Division

150 Playcore Drive SE

600 East Fourth Street

Fort Payne, Alabama 35967

Charlotte, NC 28202

Phone: 423.648.5891

Phone: 704.336.2992

Fax: 423.648.5903

Fax: 704.632.8254

E-mail: dking@playcore.com

E-mail: kewing@charlottenc.gov
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With Copy To: With Copy To:

Cindy White

Senior Assistant City Attorney

600 East Fourth Street

Charlotte, NC 28202

Phone: 704-336-3012

Fax: 704-336-8854

E-mail: cwhite@ci.charlotte.nc.us

All other notices shall be sent to the other party’s Project Manager at the most recent
address provided in writing by the other party.

SUBCONTRACTING: The Company shall not subcontract any of its obligations under
this Contract without the City’s prior written consent. In the event the City does consent in
writing to a subcontracting arrangement, Company shall be the prime contractor and shall
remain fully responsible for performance of all obligations which it is required to perform
under this Contract. Any subcontract entered into by Company shall name the City as a
third party beneficiary.

FORCE MAJEURE: Neither party shall be liable for any failure or delay in the
performance of its obligations pursuant to the Contract, and such failure or delay shall not
be deemed a default of the Contract or grounds for termination hereunder if all of the
following conditions are satisfied:

If such failure or delay:

A. could not have been prevented by reasonable precaution;

B. cannot reasonably be circumvented by the non-performing party through the use
of alternate sources, work-around plans, or other means; and

C. if, and to the extent, such failure or delay is caused, directly or indirectly, by fire,
flood, earthquake, hurricane, elements of nature or acts of God, acts of war,
terrorism, riots, civil disorders, rebellions or revolutions or court order.

An event that satisfies all of the conditions set forth above shall be referred to as a “Force
Majeure Event.” Upon the occurrence of a Force Majeure Event, the affected party shall be
excused from any further performance of those of its obligations which are affected by the
Force Majeure Event for as long as (a) such Force Majeure Event continues and (b) the
affected party continues to use reasonable efforts to recommence performance whenever and
to whatever extent possible without delay.

Upon the occurrence of a Force Majeure Event, the affected party shall promptly notify the
other by telephone (to be confirmed by written notice within five (5) days of the inception of
the failure or delay) of the occurrence of a Force Majeure Event and shall describe in
reasonable detail the nature of the Force Majeure Event. If any Force Majeure Event
prevents the Company from performing its obligations for more than fifteen (15) days, the

City shall have the right to terminate the Contract by written notice to the Company.

Notwithstanding anything contained herein to the contrary, strikes, slow-downs, walkouts,
lockouts, and industrial disputes of the Company or its subcontractors shall not constitute
“Force Majeure Events” and are not excused under this provision. Nothing in the preceding
Force Majeure provisions shall relieve the Company of any obligation it may have regarding
disaster recovery, whether under the Contract or at law.

42 CONFIDENTIALITY.
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Contract No. 2017001134
Vendor No. 121531

DEFINITIONS. As used in this Contract, The term “Confidential Information™
shall mean any information, in any medium, whether written, oral or electronic,
not generally known in the relevant trade or industry, that is obtained from the
City or any of its suppliers, contractors or licensors which falls within any of the
following general categories:

Trade secrets. For purposes of this Contract, trade secrets consist of information
of the City or any of its suppliers, contractors or licensors: (a) that derives value
from being secret; and (b) that the owner has taken reasonable steps to keep
confidential.  Examples of trade secrets include information relating to
proprietary software, new technology, new products or services, flow charts or
diagrams that show how things work, manuals that tell how things work and
business processes and procedures.

Information of the City or its suppliers, contractors or licensors marked
“Confidential” or “Proprietary.”

Information relating to criminal investigations conducted by the City, and records
of criminal intelligence information compiled by the City.

Information contained in the City’s personnel files, as defined by N.C. Gen. Stat.
160A-168. This consists of all information gathered by the City about
employees, except for that information which is a matter of public record under
North Carolina law.

Citizen or employee social security numbers collected by the City.

Computer security information of the City, including all security features of
electronic  data  processing, or information technology  systems,
telecommunications networks and electronic security systems. This encompasses
but is not limited to passwords and security standards, procedures, processes,
configurations, software and codes.

Local tax records of the City that contains information about a taxpayer’s income
or receipts.

Any attorney / client privileged information disclosed by either party.

Any data collected from a person applying for financial or other types of
assistance, including but not limited to their income, bank accounts, savings
accounts, etc.

The name or address of individual home owners who, based on their income,
have received a rehabilitation grant to repair their home.

Building plans of City-owned buildings or structures, as well as any detailed
security plans.

Billing information of customers compiled and maintained in connection with the
City providing utility services

Other information that is exempt from disclosure under the North Carolina public
records laws.

Categories 42.1 through 42.13 above constitute “Highly Restricted Information,”
as well as Confidential Information. The Company acknowledges that certain
Highly Restricted Information is subject to legal restrictions beyond those
imposed by this Contract, and agrees that: (a) all provisions in this Contract

17
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applicable to Confidential Information shall apply to Highly Restricted
Information; and (b) the Company will also comply with any more restrictive
instructions or written policies that may be provided by the City from time to
time to protect the confidentiality of Highly Restricted Information.

The parties acknowledge that in addition to information disclosed or revealed
after the date of this Contract, the Confidential Information shall include
information disclosed or revealed within one year prior to the date of this
Contract.

RESTRICTIONS. Company shall keep the Confidential Information in the strictest
confidence, in the manner set forth below:

43.1

43.2

433

434

43.5

43.6

43.7

43.8

Company shall not copy, modify, enhance, compile or assemble (or reverse
compile or disassemble), or reverse engineer Confidential Information, except as
authorized by the City in writing.

Company shall not, directly or indirectly, disclose, divulge, reveal, report or
transfer Confidential Information to any third party, other than an agent,
subcontractor or vendor of the City or Company having a need to know such
Confidential Information for purpose of performing work contemplated by
written agreements between the City and the Company, and who has executed a
confidentiality agreement incorporating substantially the form of this the
Contract. Company shall not directly or indirectly, disclose, divulge, reveal,
report or transfer Highly Restricted to any third party without the City’s prior
written consent.

Company shall not use any Confidential Information for its own benefit or for the
benefit of a third party, except to the extent such use is authorized by this
Contract or other written agreements between the parties hereto, or is for the
purpose for which such Confidential Information is being disclosed.

Company shall not remove any proprietary legends or notices, including
copyright notices, appearing on or in the Confidential Information.

Company shall use reasonable efforts (including but not limited to seeking
injunctive relief where reasonably necessary) to prohibit its employees, vendors,
agents and subcontractors from using or disclosing the Confidential Information
in a manner not permitted by this Contract.

In the event that any demand is made in litigation, arbitration or any other
proceeding for disclosure of Confidential Information, Company shall assert this
Contract as a ground for refusing the demand and, if necessary, shall seek a
protective order or other appropriate relief to prevent or restrict and protect any
disclosure of Confidential Information.

All materials which constitute, reveal or derive from Confidential Information
shall be kept confidential to the extent disclosure of such materials would reveal
Confidential Information, and unless otherwise agreed, all such materials shall be
returned to the City or destroyed upon satisfaction of the purpose of the
disclosure of such information.

Company shall restrict employee access to the Confidential Information to those
employees having a need to know for purposes of their jobs.
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Company shall take reasonable measures to prevent the use or disclosure of
Confidential Information by its employees in a manner not permitted by this
Contract. The Company shall have each of its employees who will have access
to the Confidential Information sign a confidentiality agreement which provides
the City and its vendors, licensors, subcontractors, employees and taxpayers the
same level of protection as provided by this Contract.

44. EXCEPTIONS. The City agrees that Company shall have no obligation with respect to
any Confidential Information that the Company can establish:

44.1
44.2
4.3

44.4

44.5

44.6

Was already known to Company prior to being disclosed by the City;
Was or becomes publicly known through no wrongful act of Company;

Was rightfully obtained by Company from a third party without similar
restriction and without breach hereof’

Was used or disclosed by Company with the prior written authorization of the
City;
Was disclosed pursuant to the requirement or request of a governmental agency,

which disclosure cannot be made in confidence, provided that, in such instance,
Company shall first give to the City notice of such requirement or request;

Was disclosed pursuant to the order of a court of competent jurisdiction or a
lawfully issued subpoena, provided that the Company shall take reasonable steps
to obtain an agreement or protective order providing that this Contract will be
applicable to all disclosures under the court order or subpoena.

4s5. MISCELLANEOUS

45.1

452

453

ENTIRE AGREEMENT. This Contract, including all Exhibits and Attachments
constitute the entire agreement between the parties with respect to the subject
matter herein. There are no other representations, understandings, or agreements
between the parties with respect to such subject matter. This Contract supersedes
all prior agreements, negotiations, representations and proposals, written or oral.
Notwithstanding the forgoing, the parties agree that the ITB and the Bid are
relevant in resolving any ambiguities that may exist with respect to the language of
this Contract

AMENDMENT. No amendment or change to this Contract shall be valid unless in
writing and signed by the party against whom enforcement is sought. Amendments
that involve or increase in the amounts payable by the City may require execution
by a Department Director, the City Manager, or an Assistant City Manager;
depending on the amount. Some increases may also require approval by City
Council.

GOVERNING LAW AND JURISDICTION. North Carolina law shall govern the
interpretation and enforcement of this Contract, and any other matters relating to
this Contract (all without regard to North Carolina conflicts of law principles). All
legal actions or other proceedings relating to this Contract shall be brought in a
state or federal court sitting in Mecklenburg County, North Carolina. By execution
of this Contract, the parties submit to the jurisdiction of such courts and hereby
irrevocably waive any and all objections which they may have with respect to
venue in any court sitting in Mecklenburg County, North Carolina.



454

45.5

45.6

45.7

45.8

45.9

45.10

Contract No. 2017001134
Vendor No. 121531

BINDING NATURE AND ASSIGNMENT. This Contract shall bind the parties
and their successors and permitted assigns. Neither party may assign this Contract
without the prior written consent of the other. Any assignment attempted without
the written consent of the other party shall be void. For purposes of this Section, a
Change in Control, as defined in Section 42.8 constitutes an assignment.

SEVERABILITY. The invalidity of one or more of the phrases, sentences, clauses
or sections contained in this Contract or the Exhibits shall not affect the validity of
the remaining portion of this Contract or Exhibits so long as the material purposes
of this Contract can be determined and effectuated. If any provision of this Contract
or Exhibit is held to be unenforceable, then both parties shall be relieved of all
obligations arising under such provision, but only to the extent that such provision
is unenforceable, and this Contract shall be deemed amended by modifying such
provision to the extent necessary to make it enforceable while preserving its intent.

NO PUBLICITY. No advertising, sales promotion or other materials of the
Company or its agents or representations may identify or reference this Contract or
the City in any manner without the prior written consent of the City.
Notwithstanding the forgoing, the parties agree that the Company may list the City
as a reference in responses to requests for proposals, and may identify the City as a
customer in presentations to potential customers.

WAIVER. No delay or omission by either party to exercise any right or power it
has under this Contract shall impair or be construed as a waiver of such right or
power. A waiver by either party of any covenant or breach of this Contract shall
not constitute or operate as a waiver of any succeeding breach of that covenant or
of any other covenant. No waiver of any provision of this Contract shall be
effective unless in writing and signed by the party waiving the rights.

CHANGE IN CONTROL. In the event of a change in “Control” of the Company
(as defined below), the City shall have the option of terminating this Contract by
written notice to the Company. The Company shall notify the City within ten days
of the occurrence of a change in control. As used in this Contract, the term
“Control™ shall mean the possession, direct or indirect, of either (i) the ownership
of or ability to direct the voting of, as the case may be fifty-one percent (51%) or
more of the equity interests, value or voting power in the Company or (ii) the
power to direct or cause the direction of the management and policies of the
Company whether through the ownership of voting securities, by contract or
otherwise.

NO BRIBERY. The Company certifies that neither it, any of its affiliates or
subcontractors, nor any employees of any of the forgoing has bribed or attempted
to bribe an officer or employee of the City in connection with this Contract.

FAMILIARITY AND COMPLIANCE WITH LAWS AND ORDINANCES. The
Company agrees to make itself aware of and comply with all local, state and
federal ordinances, statutes, laws, rules and regulations applicable to the Services.
The Company further agrees that it will at all times during the term of this Contract
be in compliance with all applicable federal, state and/or local laws regarding
employment practices. Such laws will include, but shall not be limited to workers’
compensation, the Fair Labor Standards Act (FLSA), the Americans with
Disabilities Act (ADA), the Family and Medical Leave Act (FMLA) and all OSHA
regulations applicable to the work.
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TAXES. The Company shall pay all applicable federal, state and local taxes which
may be chargeable against the Products and/or Services.

SURVIVAL OF PROVISIONS: Those Sections of the Contract and the Exhibits,
which by their nature would reasonably be expected to continue after the
termination of the Contract shall survive the termination of the Contract, including
but not limited to the following:

Section 3 “Term”

Section 4.3 “Employment Taxes and Employee Benefits”
Section 13 “General Warranties™

Section 14 “Additional Representations and Warranties™
Section 22 “Guarantee”

Section 28 “Other Remedies™

Section 29 “Termination™
Section 33 “Insurance™
Section 34 “Indemnification™
Section 39 “Notices™

Section 42 *Confidentiality™
Section 45 *Miscellaneous™

NON-APPROPRIATION OF FUNDS. [f City Council does not appropriate the
funding needed by the City to make payments under this Contract for a given fiscal
year, the City will not be obligated to pay amounts due beyond the end of the last
fiscal year for which funds were appropriated. In such event, the City will promptly
notify the Company of the non-appropriation and this Contract will be terminated
at the end of the last fiscal year for which funds were appropriated. No act or
omission by the City, which is attributable to non-appropriation of funds shall
constitute a breach of or default under this Contract.

E-VERIFY. Company shall comply with the requirements of Article 2 of Chapter
64 of the North Carolina General Statutes, and shall require each of its
subcontractors to do so as well.

IRAN DIVESTMENT ACT. Company certifies that: (i) it is not identified on the
Final Divestment List or any other list of prohibited investments created by the NC
State Treasurer pursuant to N.C.G.S. 147-86.58; (ii) it will not take any action
causing it to appear on any such list during the term of this Contract; and (iii) it will
not utilize any subcontractor that is identified on any such list to provide goods or
services hereunder.

PRE-AUDIT. No pre-audit certificate is required under N.C. Gen. Stat. 159-28(a)
because this Contract is for an indefinite quantity with no minimum purchase
requirement. Notwithstanding anything contained herein to the contrary, this
Contract does not require the City to purchase a single product or service, and a
decision by the City to not make any purchase hereunder will violate neither this
Contract nor any implied duty of good faith and fair dealing. The City has no
financial obligation under this Contract absent the City’s execution of a valid and
binding purchase order or contract addendum containing a pre-audit certificate.”
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UNIFORM ADMINISTRATIVE REQUIREMENTS

By entering into this Contract, the Company agrees to comply with all applicable
provisions of Title 2, Subtitle A, Chapter 1I, Part 200 — Uniform Administrative
Requirements, Cost Principles, and Audit Requirements for Federal Awards
contained in Title 2 C.F. R. § 200 et seq.

COUNTERPARTS.
This Contract may be executed in any number of counterparts, all of which taken
together shall constitute one single agreement between the parties.

[Signature Page Follows]
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IN WITNESS WHEREOF, and in acknowledgment that the parties hereto have read and
understood each and every provision hereof, the parties have caused this Contract to be executed

on the date first written above.

| —
PRINT NAME: QOBEKT V. ParroN

TITLE: Senoe V. £ s Sales

DATE: 05 -03-20(7

CITY OF CHARLOTTE CITY OF CHARLOTTE
CITY MANAGER'S OFFICE: RISK MANAGEMENT DIVISION:

BY: 'ﬂ _(3 //\_
PRINT NAME: PRINT NAME: ( é‘[,{f;ﬂ(g ( 2'4%4
TITLE: é/bﬁ TITLE: 6915 {L(g‘/

DATE: 5‘//5///7 DATE: C_r//’// 7

BY:
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Bond Number _0220802

FAITHFUL PERFORMANCE BOND
PUBLIC WORK

(The premium charge on this bond is $§ 19090 being at
the rate of § _15/1000 ___ per thousand of the contract price)

KNOW ALL MEN BY THESE PRESENTS:

THAT, WHEREAS the CITY OF COSTA MESA, 77 Fair Drive, Costa Mesa, California 92626, has
entered into a contract dated December 17 ,20 '® | which is hereby incorporated by reference
herein, with PlayCore Wisconsin, inc. dba GameTime

hereinafter designated as the “Principal,” for the work described as follows:
Play Structure, Surfacing and Instaliation - GAMETIME USC Contract # 956005030 - Contract Number: 2017001134

; and
WHEREAS, said Principal is required by the terms of said contract to furnish a bond for the
faithful performance of said contract.
NOW, THEREFORE, We the Principal, and _Berkiey Insurance Company
a corporation organized and existing under the laws of the State of Oetaware

and duly authorized to transact business under the laws of the State of California, as Surety, are held and
firmly bound unto the CITY OF COSTA MESA in the penal sum of One Thousand Three Hundred Sixty Three Dollars

and 12/100 Dollars (S 1.363.12 ), lawful money of the United States, for the payment of
which sum well and ouly to be made, we bind ourselves, our heirs, executors, administrators, and
successors, jointly and severaily, firmly by these presents.

The Condition Of This Obligation Is Such, That, if the above bounden Principal, his or its heirs,
executors, administrators. successors or assigns, shall in all things stand to and abide by, and well and
truly keep and perform the covenants, conditions and agreements in the said contract and any alteration
thereof made as therein provided, or his or their part, to be kept and performed at the time and in the
manner therein specified, and in all respects according to their true intent and meaning, and shall
indemnify and save harmless the CITY OF COSTA MESA, its officers and agents, as therein stipulated,
then this obligation shall become null and void; otherwise it shall be and remain in full force and virtue.

And the said Surety, for value received, hereby stipulates and agrees that no change, extension of
time, alteration or addition to the terms of the contract or to the work to be performed thereunder or the
specifications accompanying the same shall in any wise affect its obligations on this bond, and it does
hereby waive notice of any such change, extension of time, alteration or addition to the terms of the
contract or the work or 1o the specifications.

IN WITNESS WHEREOQF. We have hereunto seg our hands and seals this 20"
d‘y of Oecember - 201,

GameTime

MIEE NE LU ATS VP S
Surety: WMWW

City of Costa Mesa Form ~ Public Work 2/00 ;,’Z s {;-_ S ——
Karina Plis / Attomey-in-Fact




No. BI-4771
POWER OF ATTORNEY
BERKLEY INSURANCE COMPANY
WILMINGTON, DELAWARE

NOTICE: The wamning found elsewhere in this Power of Attorney affects the validity thereof. Please review carefully.

KNOW ALL MEN BY THESE PRESENTS, that BERKLEY INSURANCE COMPANY (the “Company™), a corporation duly
organized and existing under the laws of the State of Delaware, having its principal office in Greenwich, CT, has made, constituted
and appointed, and does by these presents make, constitute and appoint: Gery D. Eklund; D-Ann Kleidosty; Sylvia M. Ogle;
Sharon J. Potts; or Karina Plis of Marsh USA, Inc. of Atlanta, GA its true and Jawful Attomey-in-Fact, to sign its name as surety
only as delineated below and to execute, seal, acknowledge and deliver any and all bonds and undertakings, with the exception of
Financial Guaranty Insurance, providing that no single obligation shall exceed One Hundred Million and 00/100 U.S. Dollars
(U.S.$100,000,000.00), to the same extent as if such bonds had been duly executed and acknowledged by the regularly elected
officers of the Company at its principal office in their own proper persons.

This Power of Attorney shall be construed and enforced in accordance with, and governed by, the laws of the State of Delaware,
without giving effect to the principles of conflicts of laws thereof. This Power of Attorney is granted pursuant to the following
resolutions which were duly and validly adopted at a meeting of the Board of Directors of the Company held on January 25, 2010:

RESOLVED, that, with respect to the Surety business written by Berkley Surety, the Chairman of the Board, Chief
Executive Officer, President or any Vice President of the Company, in conjunction with the Secretary or any Assistant
Secretary are hereby authorized to execute powers of attorney authorizing and qualifying the attorney-in-fact named therein
to execute bonds, undertakings, recognizances, or other suretyship obligations on behalf of the Company, and to affix the
corporate seal of the Company to powers of attorney executed pursuant hereto; and said officers may remove any such
attorney-in-fact and revoke any power of attorney previously granted; and further

RESOLVED, that such power of attorney limits the acts of those named therein to the bonds, undertakings, recognizances,
or other suretyship obligations specifically named therein, and they have no authority to bind the Company except in the
manner and to the extent therein stated; and further

RESOLVED, that such power of attorney revokes all previous powers issued on behalf of the attorney-in-fact named; and
further

RESOLVED, that the signature of any authorized officer and the seal of the Company may be affixed by facsimile to any
power of attorney or certification thereof authorizing the execution and delivery of any bond, undertaking, recognizance, or
other suretyship obligation of the Company; and such signature and seal when so used shall have the same force and effect as
though manually affixed. The Company may continue to use for the purposes herein stated the facsimile signature of any
person or persons who shall have been such officer or officers of the Company, notwithstanding the fact that they may have
ceased to be such at the time when such instruments shall be issued.

IN WITNESS WHEREOF, the Compapy has carsed these, pregents to be signed and attested by its appropriate officers and its
corporate seal hereunto affixed this /J y of g Sﬂ Ef."‘_" , 2018.

Attest: /”é/ . Berklgy Insurance Company
(Seal) By

Ira’S. Lederfnan
Senior Vice President & Secretary
WARNING: THIS POWER INVALID IF NOT PRINTED ON BLUE “BERKLEY” SECURITY PAPER.
STATE OF CONNECTICUT)
) ss:
COUNTY OF FAIRFIELD )
Sworn to before me, a Notary Public in the State of Connecticut, this /& dny of Se plemines, fzols by Ira S. Lederman and
Jeffrey M. Hafter who are sworn to me to be the Executnve Vice President; Senior Vice President,
respectively, of Berkley Insurance Company
| ey s 0 dbudion
w w:fa”a'fsa'.?ﬂz_o%mes Kotary Public, State of Connecticut
CERTIFICATE

I, the undersigned, Assistant Secretary of BERKLEY INSURANCE COMPANY, DO HEREBY CERTIFY that the foregoing is a
true, correct and complete copy of the original Power of Attorney; that said Power of Attorney has not been revoked or rescinded
and that the authority of the Attorney-in-Fact set forth therein, who executed the bond or undertaking to which this Power of
Attorney is attached, is in full force and effect as of this date. M

Given under my hand and seal of the Company, this

(Seal)




CALIFORNIA ALL- PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity
of the individual who signed the document to which this certificate is attached,
and not the truthfulness, accuracy, or validity of that document.

State of Georgia

County of ___Fulton

}
}

On December 20, 2018 before me,

Maria Concepcion, Notary

'

personally appeared ___D-Amn Kleidosty

~{Hars sen name and Ue of e omoen)

who proved to me on the basis of satisfactory evidence to be the person(s) whose

name(s) is/are subscribed to the within

instrument and acknowledged to me that

he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY q{ﬂn laws of the State of California that

the foregoing paragraph is true and

\
N
S

WITNESS my hand and official qiak

i

Notary Public Sognatum '

\\‘

ADDITIONAL OPTIONAL INFO

.
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3 .‘OG.‘;'ST 23 o’
Sece ot‘nous FOR COMPLETING THIS FORM
with current California statutes regarding notary wording and,

'I

|DESCRIPTION OF THE ATTACHED DOCUMENT

(T or description of attached document)

(Title or description of attached document continued)
Number of Pages Document Date

'I% be completed and attached to the document. Acknowledgments
odlammuathhbdﬁdocmm being sent (0 that state so long
ahvmh:mlnmdn&lv’omlamuynvmcwm

. smumnmmmuummmm:ymmm
signer(s) personally appeared before the notary public for acknowledgment.

o Date of notarization must be the date that the signer(s) personally appeared which
must also be the same date the acknowledgment is completed.

¢ The notary public must print his or her name as it appears within his or her
commission followed by a comma and then your titie (notary public).

o Print the name(s) of document signer(s) who personally sppear ot the time of

arizats

CAPACITY CLAIMED BY THE SIGNER
O Individual (s)
0 Corporate Officer

Partner(s)
Attorney-in-Fact
Trustee(s)
Other

o030

o Indicate the cormect singular or plural forms by crossing off incorrect forms (i.c.
he/she/they;- is /are ) or circling the correct forms. Failure to correctly indicate this
information may lead to rejection of document recording.

« The notary seal impression must be clear and photographically reproducible.
Impression must not cover text or lines. If scal impression smudges, re-seal if a
sufficient area permits, otherwise complete a differeat acknowledgment form.

* Signature of the notary public must match the signature on file with the office of
the county clerk.

% Additional informetion is not required but could help to ensure this
is not misused or attached to a different document.

¢ Indicate title or type of attached document, number of pages and date.

¢ Indicate the capacity claimed by the signer. If the claimed capacity is a

corporate officer, indicate the title (i.e. CEO, CFO, Secretary).
« Soccurcly sttach this document 1o the signed document with a staple.




Bond Number 0220802

LABOR AND MATERIAL BOND TO ACCOMPANY CONTRACT
PUBLIC WORK

KNOW ALL MEN BY THESE PRESENTS:

THAT, WHEREAS the CITY OF COSTA MESA, 77 Fair Drive, Costa Mesa, California 92626, has awarded
to PlayCore Wisconsin, Inc. dba GameTime

hereinafter designated as the “Contractor,” a contract which is hereby incorporated by reference herein, for the
work described as follows: Pl2y Structure, Surfacing and Installation - GAMETIME # 956005030 - Contract Number: 2017001134

; and
WHEREAS, said Contractor is required by the provisions of Chapter 7, Division 3, Title 15, Sections
3247-3248, Civil Code to fumnish a bond in connection with said contract, as hereinafter set forth.
NOW, THEREFORE, We __ PlayCore Wisconsin, Inc. dba Game Timg:e/aiGygat Western Recreation, LLC

the undersigned Contractor, as Principal, and Berkley Insurance Company

a corporation organized and existing under the laws of the State of Delawars

and duly authorized to transact business under the laws of the State of California, as Surety, are held and firmly
bound unto the CITY OF COSTA MESA in the penal sum of One Thousand Three Hundred Sixty Three Dollars and

12/100 Dollars (§ _ 1.363.12 ), said sum being not less than one-half of the estimated
amount payable by the said CITY OF COSTA MESA under the terms of the contract. for which payment well

and truly to be made, we bind ourselves, our heirs, executors and administrators, successors and assigns,
jointly and severally, firmly by these presents.

The Condition Of This Obligation Is Such, That, if said Contractor, his or its heirs, executors,
administrators, successors or assigns, or sub-contractors, shall fail to pay for any marerials, provisions,
provender or other supplies or teams, implements or machinery used in, upon, for or about the performance of
the work contracted to be done, or for any work or labor thereon of any kind, or for amounts due under the
Unemployment Insurance Code with' respect to such work or labor performed under the above contract, or for
any amounts required to be deducted, withheld, and paid over to the Employment Development Department
from the wages of employees of the Contractor and sub-contractors pursuant to Section 13020 of the
Unemployment [nsurance Code with respect to such work and labor, the surety or sureties herein will pay for
the same in an amount not exceeding the sum specified in this bond, otherwise the above obligation shall be
void. In case suit is brought upon this bond, the said Surety will pay a reasonable attomey’s fee to be fixed by
the court. This bond shall inure to the benefit of any and all persons, companies and corporations entitled 10
file claims under Section 3181 of the Civil Code, so as to give a right of action to them or their assigns in any
suit brought upon this bond. And the said Surety, for value received, hereby stipulates and agrees that no
change, extension of time, alteration or addition to the terms of the contract or to the work to be performed
thereunder or the specifications accompanying the same shall in any wise affect its obligations on this bond,
and it does hereby waive notice of any such change, extension of time, alteration or addition to the terms of
the contract or to the work or to the specifications.

IN WITNESS WHEREOF, We have hereunto set our seals this __20th  day of
December ,2018 . ;
MILE Y1 L eeiattsS yPCS
My&:rﬂghgm()w
City of Costa Mesa Form - Public Work 2/00 — arr—
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No. BI-4771
POWER OF ATTORNEY
BERKLEY INSURANCE COMPANY
WILMINGTON, DELAWARE

NOTICE: The warning found elsewhere in this Power of Attorney affects the validity thereof. Please review carefully.

KNOW ALL MEN BY THESE PRESENTS, that BERKLEY INSURANCE COMPANY (the “Company”), a corporation duly
organized and existing under the laws of the State of Delaware, having its principal office in Greenwich, CT, has made, constituted
and appointed, and does by these presents make, constitute and appoint: Gary D. Eklund; D-Ann Kleidosty; Sylvia M. Ogle;
Sharon J. Potts; or Karina Plis of Marsh USA, Inc. of Atlanta, GA its true and lawful Attorney-in-Fact, to sign its name as surety
only as delineated below and to execute, seal, acknowledge and deliver any and all bonds and undertakings, with the exception of
Financial Guaranty Insurance, providing that no single obligation shall exceed One Hundred Million and 00/100 U.S. Doliars
(U.S.$100,000,000.00), to the same extent as if such bonds had been duly executed and acknowledged by the regularly elected
officers of the Company at its principal office in their own proper persons.

This Power of Attorney shall be construed and enforced in accordance with, and governed by, the laws of the State of Delaware,
without giving effect to the principles of conflicts of laws thereof. This Power of Attorney is granted pursuant to the following
resolutions which were duly and validly adopted at a meeting of the Board of Directors of the Company held on January 25, 2010:

RESOLVED, that, with respect to the Surety business written by Berkley Surety, the Chairman of the Board, Chief
Executive Officer, President or any Vice President of the Company, in conjunction with the Secretary or any Assistant
Secretary are hereby authorized to execute powers of attorney authorizing and qualifying the attorney-in-fact named therein
to execute bonds, undertakings, recognizances, or other suretyship obligations on behalf of the Company, and to affix the
corporate seal of the Company to powers of attorney executed pursuant hereto; and said officers may remove any such
attorney-in-fact and revoke any power of attorney previously granted; and further

RESOLVED, that such power of attorney limits the acts of those named therein to the bonds, undertakings, recognizances,
or other suretyship obligations specifically named therein, and they have no authority to bind the Company except in the
manner and to the extent therein stated; and further

RESOLVED, that such power of attorney revokes all previous powers issued on behalf of the attomey-in-fact named; and
further

RESOLVED, that the signature of any authorized officer and the seal of the Company may be affixed by facsimile to any
power of attorney or certification thereof authorizing the execution and delivery of any bond, undertaking, recognizance, or
other suretyship obligation of the Company; and such signature and seal when so used shall have the same force and effect as
though manually affixed. The Company may continue to use for the purposes herein stated the facsimile signature of any
person or persons who shall have been such officer or officers of the Company, notwithstanding the fact that they may have
ceased to be such at the time when such instruments shall be issued.

IN WITNESS WHEREOF, the Com these, ts 10 be signed and attested by its appropriate officers and its
corporate sea] hereunto affixed this /§ y of m ,2018.

- W
(Seal) By v
. Ira’S. Lederfnan
Senior Vice President & Secretary

WARNING: THIS POWER INVALID IF NOT PRINTED ON BLUE “BERKLEY” SECURITY PAPER.

STATE OF CONNECTICUT)
) ss:
COUNTY OF FAIRFIELD )

Swomtobefaeme,aNotnryPublicintheSauofConnecticm,this[j,zyof&ékm /,2018 by Ira S. Ledamanmd

Jeffrey M. Hafter who are sworn to me to be the Executive Vice Presi Secretary and Senior Vice President,
respectively, of Berkley Insurance Company
mcmuf W{- ﬂ t%dv'&q\—
mcﬁ‘,”.":{?@"eﬁ"’m& | Notary Public, State of Connecticut
CERTIFICATE

I, the undersigned, Assistant Secretary of BERKLEY INSURANCE COMPANY, DO HEREBY CERTIFY that the foregoing is a
true, correct and complete copy of the original Power of Attorney; that said Power of Attorney has not been revoked or rescinded
and that the authority of the Attorney-in-Fact set forth therein, who executed ﬂ:e bond or undertaking to which this Power of
Attorney is attached, is in full force and effect as of this date.
Given under my hand and seal of the Company, this _*

(Seal)




CALIFORNIA ALL- PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity
of the individual who signed the document to which this certificate is attached,
and not the truthfulness, accuracy, or validity of that document.

State of Georgia }
County of ___Fulton }
On December 20, 2018 before me, Maria Concepcion, Notary

personally appeared ___0-Ann Kleidosty .
who proved to me on the basis of satisfactory evidence to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that
he/shefthey executed the same in his/her/their authorized capacity(ies), and that by
his/herftheir signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that

the foregoing paragraph is true and correct. Wiy,
egoing paragrap ‘:‘AGONCL: *

Q\.c’ .'."o. ”’
WITNESS my hand and official seal. § N WSSOV, 57
s I L. S
o [ eu. XA e -
Notary Public Signature ‘"°".¢
-

ADDITIONAL OPTIONAL INFORMATIO
DESCRIPTION OF THE ATTACHED DOCUMENT

Jrom ot 5
alhswmdoumtnthCthvaMquMmy
law.

(Titke or description of attached document) « State snd County information must be the State and County where the document

l;nof)not-i:nt: hhdattbd‘::(‘)ﬁ:umﬂywm
E El must S
(Titke or description of attached document continued) must also be the same date the acknowiedgment is completed.

e The i her i within his or her
IN“ma Osesifets notary public must print his or name as it appears or

commission followed by a comma and then your title (notary public).
* Print the name(s) of document signer(s) who personally appear at the time of

£
e [ndicate the correct si forms ing off incorrect forms (i.

CAPACIT'Y CLAIMED BY THE SIGNER - b)’:'."“r:" ”MF.I = e indh u;

O Individual (s) information may lead to rejection of document recording.

O Corporate Officer o The notary seal impression must be clear and

photographically reproducible.
Impression must not cover text or lines. HHWMNMIH

_(11{5)_—— sufficient area permits, otherwise complete a different
O Partner(s) &Woﬁm”&mnﬂh“mﬂewﬂkcﬁad
& Attomey-in-Fact ©  Additional information is not required but could help to ensurc this
a Trustee(s) acknowledgment is not misused or attached to a different document.
Other ¢ Indicate title or type of attached document, number of pages and date.
o © Indicate the capacity claimed by the signer. If the claimed capacity is a

corporate officer, indicate the title (i.c. CEO, CFO, Secretary).
~ AT T B o Securely attach this document to the signed document with a staple.
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CERTIFICATE OF LIABILITY INSURANCE

DATE (MMDD/YYYY)
12/06/2018

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

CONTACT
PRODUCER 5
Marsh USA, Inc. M A
Two Alliance Center _g@. l (AJC, No):
3560 Lenox Road, Suite 2400 ﬁss
Allanta, GA 30326 e — -
Aftn: Atlanta.CertRequest@marsh.com / Fax: 212-948-4321 P INSURER(S) AFFORDING COVERAGE NAIC #
CN102326389-CAS-GAUWX-18-19 ) INSURER A : Westchester Fire Insurance Company 10030 =
mm INSURER B : Travelers Property Casuatty Company Of America 25674
150 Playcore Drive SE INSURER C : National Union Fire Insurance Co. of Pittsburgh, PA 19445
Fort Payne, AL 35067 INSURER D : The Travelers Indemnity Company of America 25666 |
INSURER E : Liberty Surplus Insurance Corp 10725
INSURER F : The Charter Oak Fire Insurance Co. 25615

COVERAGES CERTIFICATE NUMBER:

ATL-004719424-08 REVISION NUMBER: 4

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

ADDL[SUBR] POLICY POLICY
i) e bt [mm POLICY NUMBER Wﬁ ] LTS
A | X | COMMERCIAL GENERAL LIABILITY (2821800A 002 080172018  |0801/2019 | EACH OCCURRENCE B 2,000,000
[ "DAMAGE TO RENTE!
||| ciams-maoe I X | occur | PREMISES (Ea e 1 100,000
| |
bl - PERSONAL & ADVINJURY | § 2,000,000
GENL AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE s 4,000,000
|| pouicy [_x] B Loc PRODUCTS - COMP/OP AGG | $ 4,000,000
OTHER: POLICY AGGREGATE s 10,000,000
B | AUTOMOBILE LIABILITY TJ-CAP-9DB970651IL-18 080172018 080172019 | COMBINED SINGLE LT | 1,000,000
X | anv auto | BODILY INJURY (Per person) | §
| Qe [ gumue 500y Y o s
HIRED NON-OWNED PROPERTY DAMAGE s
|__|AUTOSONLY | | AUTOSONLY | (Per accident)
| | Comp./Coll. Ded.: $1,000 s
C | x | umereLLA LIAB X | occur { BE 014788208 08/01/2018 0810172019 EACH OCCURRENCE s 25,000,000
| | Excessuas CLAIMS-MADE AGGREGATE s 25,000,000
pep | X | reTenTions 10,000 s
F | WORKERS COMPENSATION TROUB-9D90032-6-18 TBTIZ0T8 |0801/2018 | x | PER <3 — J ore-
AND EMPLOYERS' LIABILITY |
&%mﬂg;&m%ggcwe YIN i TC2HUB-9D90031-4-18 08/01/2018 08/01/2019 E.L. EACH ACCIDENT s 1,000,000
8 (Mandatory In NH) UB-7J602089-18-14-G 080172018  |[080V2019 | g\ piseasE. EAEMPLOYEE] $ 1,000,000
DESCRIPTION OF OPERATIONS balow (See Additional Page.) 1 ' E.L. DISEASE - POLICY LIMIT | § 1,000,000
E |Excess Umbrella 1000054456-08 | 08/01/2018 08/01/2019 Each Occurrence 25,000,000
’ | Aggregate l 25,000,000
! |
{ 1
DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be hed If more space is required)

RE: All Jobs

City of Costa Mesa, its elected and appointed boards, officers, agents and employees, are listed as additional insured, as their interests may appear, during and until completion of each project performed by the
Insured, on the General Liability via CG 2010 and Automobile Liability via CA T4 37 palicies, on a primary and non-contributory basis via CG 20 01, when required by writlen contract. A Waiver of Subrogation applies

in favor of the additional insured on the Workers Compensation policy where required by written confract.

CERTIFICATE HOLDER CANCELLATION
%‘YF:L %‘:\: Mesa SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE

Costa Mesa, CA 92626

THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE
of Marsh USA Inc.

Manashi Mukherjee Maonasoni Jlastenarger

ACORD 25 (2016/03)

© 1988-2016 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD



AGENCY CUSTOMER ID: CN102326389

LOC #: Atlanta
. o
ACORD ADDITIONAL REMARKS SCHEDULE Page 2 of 2
AGENCY NAMED INSURED
GameTime
PRI, b 150 Playcore Drive SE
POLICY NUMBER Fort Payne, AL 35967
CARRIER NAIC CODE
EFFECTIVE DATE:
ADDITIONAL REMARKS
THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: 25 FORM TITLE: Certificate of Liability Insurance
Workers' Compensation (Continued):
TROUB-9D90032-6-18 (AZ, FL, OR, W1, MA)
TC2HUB-9D90031-4-18 (AL CA CO GA IA IL IN KS KY MD MI MN MO MT NC NE NV NY OK PA SC TN TX UT VA)
UB-7J602089-18-14-G (AZ CA CO CT FL GA ID IL IN KS MD MN MO MT NC NH NV NY OK OR PA TN TX WV)
ACORD 101 (2008/01) © 2008 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD



INSURER AFFORDING COVERAGE:
Westchester Surplus Lines Insurance Co.

INSURED: PLAYCORE GROUP, INC.
POLICY EFFECTIVE DATES: 08-01-2018 - 08-01-2019

COMMERCIAL GENERAL LIABILITY
CG201004 13

POLICY NUMBER: G2821800A 002

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR
CONTRACTORS - SCHEDULED PERSON OR
ORGANIZATION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name Of Additional Insured Person(s)
Or Organization(s)

Blanket as required by written contract

Location(s) Of Covered Operations
As per written contract

Information required to complete this Schedule, if not shown above, will be shown in the Declarations.

A. Section Il -~ Who Is An Insured is amended to B. With respect to the insurance afforded to these

CG 201004 13

incdlude as an additional insured the person(s) or
organization(s) shown in the Schedule, but only
with respect to liability for "bodily injury”, “property
damage" or “personal and advertising injury”
caused, in whole or in part, by:

1. Your acts or omissions; or

2. The acts or omissions of those acting on your
behalf;

in the performance of your ongoing operations for
the additional insured(s) at the location(s)
designated above.

However:

1. The insurance afforded to such additional
insured only applies to the extent permitted by
law; and

2. If coverage provided to the additional insured is
required by a contract or agreement, the
insurance afforded to such additional insured
will not be broader than that which you are
required by the contract or agreement to
provide for such additional insured.

© Insurance Services Office, Inc., 2012

additional insureds, the following additional
exclusions apply:

This insurance does not apply to "bodily injury” or
"property damage" occurring after:

1. Al work, including materials, parts or
equipment furnished in connection with such
work, on the project (other than service,
maintenance or repairs) to be performed by or
on behalf of the additional insured(s) at the
location of the covered operations has been
completed; or

2. That portion of "your work” out of which the
injury or damage arises has been put to its
intended use by any person or organization
other than another contractor or subcontractor
engaged in performing operations for a
principal as a part of the same project.

Page 1 of 2



Page 2 of 2

C. With respect to the insurance afforded to these

additional insureds, the following is added to
Section lll - Limits Of Insurance:

If coverage provided to the additional insured is
required by a contract or agreement, the most we
will pay on behalf of the additional insured is the
amount of insurance:

1. Required by the contract or agreement; or

© Insurance Services Office, Inc., 2012

2. Available under the applicable Limits of
Insurance shown in the Declarations;

whichever is less.

This endorsement shall not increase the
applicable Limits of Insurance shown in the
Declarations.

CG 201004 13



INSURED: PLAYCORE GROUP, INC. INSURED AFFORDING COVERAGE:

POLICY EFFECTIVE DATES: 08-01-2018 - 08-01-2019 Westchester Surplus Lines Insurance Co.

; COMMERCIAL GENERAL LIABILITY
POLICY NUMBER: G2821800A 002 CG 20 0104 13

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

PRIMARY AND NONCONTRIBUTORY -
OTHER INSURANCE CONDITION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

The following is added to the Other Insurance (2) You have agreed in writing in a contract or
Condition and supersedes any provision to the agreement that this insurance would be
contrary: primary and would not seek contribution

Primary And Noncontributory Insurance from any other insurance available to the

o - . additional insured.
This insurance is primary to and will not seek

confribution from any other insurance available
to an additional insured under your policy
provided that:

(1) The additional insured is a Named Insured
under such other insurance; and

CG 20010413 © Insurance Services Office, Inc., 2012 Page 10of 1



EXHIBIT E

COUNCIL POLICY



CITY OF COSTA MESA, CALIFORNIA

COUNCIL POLICY

SUBJECT POLICY EFFECTIVE PAGE
NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 10f3
BACKGROUND

Under the Federal Drug-Free Workplace Act of 1988, passed as part of omnibus drug legislation
enacted November 18, 1988, contractors and grantees of Federal funds must certify that they will
provide drug-free workplaces. At the present time, the City of Costa Mesa, as a sub-grantee of
Federal funds under a variety of programs, is required to abide by this Act. The City Council has
expressed its support of the national effort to eradicate drug abuse through the creation of a
Substance Abuse Committee, institution of a City-wide D.A.R.E. program in all local schools and
other activities in support of a drug-free community. This policy is intended to extend that effort
to contractors and grantees of the City of Costa Mesa in the elimination of dangerous drugs in the
workplace.

PURPOSE

It is the purpose of this Policy to:
1. Clearly state the City of Costa Mesa’s commitment to a drug-free society.

2. Set forth guidelines to ensure that public, private, and nonprofit organizations receiving
funds from the City of Costa Mesa share the commitment to a drug-free workplace.

POLICY

The City Manager, under direction by the City Council, shall take the necessary steps to see that
the following provisions are included in all contracts and agreements entered into by the City of
Costa Mesa involving the disbursement of funds.

1. Contractor or Sub-grantee hereby certifies that it will provide a drug-free workplace by:

A. Publishing a statement notifying employees that the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance is prohibited in
Contractor’'s and/or sub-grantee’s workplace, specifically the job site or location
included in this contract, and specifying the actions that will be taken against the
employees for violation of such prohibition;

B. Establishing a Drug-Free Awareness Program to inform employees about:




SUBJECT

POLICY EFFECTIVE PAGE
NUMBER | DATE

DRUG-FREE WORKPLACE 100-5 8-8-89 20f3

1. The dangers of drug abuse in the workplace;
2. Contractor’'s and/or sub-grantee’s policy of maintaining a drug-free workplace;

3. Any available drug counseling, rehabilitation and employee assistance programs;
and

4. The penalties that may be imposed upon employees for drug abuse violations
occurring in the workplace;

Making it a requirement that each employee to be engaged in the performance of the
contract be given a copy of the statement required by subparagraph A;

Notifying the employee in the statement required by subparagraph 1 A that, as a
condition of employment under the contract, the employee will:

1. Abide by the terms of the statement; and

2. Notify the employer of any criminal drug statute conviction for a violation occurring
in the workplace no later than five (5) days after such conviction;

Notifying the City of Costa Mesa within ten (10) days after receiving notice under
subparagraph 1 D 2 from an employee or otherwise receiving the actual notice of such
conviction;

Taking one of the following actions within thirty (30) days of receiving notice under
subparagraph 1 D 2 with respect to an employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and
including termination; or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, State, or local
health agency, law enforcement, or other appropriate agency;




SUBJECT

POLICY EFFECTIVE PAGE
NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 30of3

G. Making a good faith effort to maintain a drug-free workplace through implementation
of subparagraphs 1 A through 1 F, inclusive.

Contractor and/or sub-grantee shall be deemed to be in violation of this Policy if the City
of Costa Mesa determines that:

a. Contractor and/or sub-grantee has made a false certification under paragraph 1
above;

b. Contractor and/or sub-grantee has violated the certification by failing to carry out
the requirements of subparagraphs 1 A through 1 G above;

¢. Such number of employees of Contractor and/or sub-grantee have been convicted
of violations of criminal drug statutes for violations occurring in the workplace as
to indicate that the contractor and/or sub-grantee has failed to make a good faith
effort to provide a drug-free workplace.

Should any contractor and/or sub-grantee be deemed to be in violation of this Policy
pursuant to the provisions of 2 A, B, and C, a suspension, termination or debarment
proceeding subject to applicable Federal, State, and local laws shall be conducted. Upon
issuance of any final decision under this section requiring debarment of a contractor and/or
sub-grantee, the contractor and/or sub-grantee shall be ineligible for award of any
contract, agreement or grant from the City of Costa Mesa for a period specified in the
decision, not to exceed five (5) years. Upon issuance of any final decision recommending
against debarment of the contractor and/or sub-grantee, the contractor and/or sub-grantee
shall be eligible for compensation as provided by law.






